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NO. 30089

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

MARGARET H. BEDELL,
Pl ai ntiff/ Countercl ai m Def endant/ Appel | ee,

V.

LUCI NDA LOPEZ BARTHOLOVEW fornerly known as
LUCI NDA VH TTEMORE- LOPEZ, LUCI NDA LOPEZ and LI NDA LOPEZ
BARTHOLOVEW Def endant/ Countercl ai m Pl ai ntiff/ Appel | ant

APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 08-1-0229)

ORDER DI SM SSI NG APPEAL FOR LACK OF JURI SDI CTI ON
(By: Foley, Presiding Judge, Fujise and Leonard, JJ.)

Upon review of the record in this case, it appears that
we | ack jurisdiction over the appeal that Defendant/ Counterclai m
Plaintiff/Appellant Lucinda Lopez Barthol onew, formerly known as
Luci nda Wi ttenore-Lopez, Lucinda Lopez and Li nda Lopez
Bart hol omew (Appell ant), has asserted fromthe Honorabl e Joseph
E. Cardoza's August 26, 2009 "Anended Order Granting in
Part/Denying in Part Plaintiff's Motion for Sunmary Judgnent (the
August 26, 2009 anended interlocutory order) because the circuit
court has not reduced the August 26, 2009 anended interlocutory
order to a separate, appeal able final judgnent, and, thus,
Appel l ant' s appeal is premature.

Hawaii Revised Statutes (HRS) 8 641-1(a) (1993 & Supp.
2009) authorizes appeals to the internediate court of appeals
only fromfinal judgments, orders, or decrees. Appeals under HRS
8 641-1 "shall be taken in the manner . . . provided by the rules
of the court.” HRS 8§ 641-1(c). Rule 58 of the Hawai ‘i Rul es of
Civil Procedure (HRCP) requires that "[e]very judgnment shall be
set forth on a separate docunent." Based on HRCP Rul e 58, the
Suprene Court of Hawai ‘i has held that "[a]n appeal may be
taken . . . only after the orders have been reduced to a judgnent
and the judgnent has been entered in favor of and against the
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appropriate parties pursuant to HRCP [Rule] 58[.]" Jenkins v.
Cades Schutte Flem ng & Wight, 76 Hawai ‘i 115, 119, 869 P.2d
1334, 1338 (1994). "An appeal froman order that is not reduced
to a judgnent in favor or against the party by the tinme the
record is filed in the suprene court wll be dismssed."” [d. at
120, 869 P.2d at 1339 (footnote omtted).

The circuit court has not yet entered a separate final
judgnent that resolves all of the clains in this case.

Therefore, absent an exception to the general rule requiring a
final judgnent for an appeal, Appellant's appeal is premature,
and we | ack appellate jurisdiction.

Al t hough exceptions to the final judgnment requirenment
exi st under the Forgay doctrine and the coll ateral order
doctrine, the August 26, 2009 anended interlocutory order does
not satisfy all of the requirenents for appealability under the
Forgay doctrine or the collateral order doctrine. See Ci esla v.
Reddi sh, 78 Hawai ‘i 18, 20, 889 P.2d 702, 704 (1995) (regarding
the two requirenents for appealability under the Forgay doctrine
and Forgay v. Conrad, 47 U S. 201 (1848)) and Abrans v. Cades,
Schutte, Fleming & Wight, 88 Hawai ‘i 319, 322, 966 P.2d 631, 634
(1998) (regarding the three requirenents for appeal ability under
the collateral order doctrine). W note that the August 26, 2009
anended interlocutory order appoints a comm ssioner and directs
the sale of the real estate that is the subject of Plaintiff/
Count er cl ai m Def endant / Appel | ee Margaret H. Bedell's (Appellee)
conplaint for partition. The August 26, 2009 anended
interlocutory order directly addresses the nerits of Appellee’s
conplaint for partition, and, thus, the August 26, 2009 anended
interlocutory order does not qualify as a collateral order.
Furthernore, the August 26, 2009 anended interlocutory order does
not require the i medi ate execution of a command that the subject
property be delivered to Appellant's adversary, Appellee, as the
Forgay doctrine requires. Under simlar circunstances in a prior
appeal, the Suprenme Court of Hawai ‘i granted a "no[tion] to
dism ss the appeal . . . froman order appointing [a]
comm ssioner, directing appraisal and sale, entered by the
circuit judge on April 6, 1959, in a partition proceeding[.]"
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Cooke Trust Conpany, Ltd. v. Ho, 43 Haw 243, 243 (1959).

[ The appeal ed order] appointed a comm ssioner to appraise
the lands involved in the partition proceeding and to sell
such |l ands at public auction in accordance with R L.H 1955,
Ch. 337. It also directed the comm ssioner to report his
appraisal to the court prior to the sale, and provided that
the sale shall be subject to confirmation by the court.
Clearly the order is not final.

Id. at 245. Simlarly in the instant case, the August 26, 2009
anended interlocutory order appointed a comm ssioner in a
partition proceeding, directed the sale of the subject property,
and provided that the sale will be subject to confirmation by the
circuit court. Likew se, the August 26, 2009 anended
interlocutory order is not eligible for appellate review w t hout
a final judgnent.

Finally, the circuit court has not certified August 26,
2009 anended interlocutory order for an interlocutory appeal
pursuant to HRS 8 641-1(b). Therefore, August 26, 2009 anended
interlocutory order is not appeal able pursuant to HRS 8§ 641-1(b).

Absent a separate, appeal able, final judgment,
Appel l ant's appeal is premature and we | ack appellate
jurisdiction. Accordingly,

| T 1S HEREBY ORDERED t hat Appeal No. 30089 is dism ssed
for lack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, March 30, 2010.

Presi di ng Judge

Associ ate Judge

Associ ate Judge



