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NO. 29752
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
PETER TI A, Def endant - Appel | ant.

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 07-1-1443)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fol ey, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Peter Tia (Tia) appeals fromthe
Amended Judgnent of Conviction and Sentence (Anended Judgnent)
entered on January 29, 2009 in the Grcuit Court of the First
Circuit (circuit court).? Tia was convicted of Pronpbting a
Dangerous Drug in the Second Degree in violation of Hawai i
Revi sed Statutes (HRS) § 712-1242 (Count 1) and Pronoting a
Dangerous Drug in the Third Degree in violation of HRS § 712-1243
(Count I1). He was sentenced to a term of inprisonnent of ten
years for Count | and five years for Count |11, with a nandatory
m ni mum sentence of three years and four nonths, sentences to run
concurrently with each other. The mandatory m ni num period was
ordered by the circuit court based upon its determ nation that
Tia was a repeat offender pursuant to HRS § 706-606.5. 2

1 The Honorable Randall K.O. Lee presided

2 HRS § 706-606.5 (1993 & Supp. 2006) provides, in pertinent part:

8§706- 606.5 Sentencing of repeat offenders. (1)
Not wi t hst andi ng section 706-669 and any other law to the contrary,

any person convicted of . . . any class B felony, or any of the
following class C felonies: . . . section 707-711 relating to
assault in the second degree . . . section 712-1243 relating to
promoting a dangerous drug in the third degree . . . and who has a
prior conviction or prior convictions for the followi ng fel onies,
including an attenpt to commt the same: . . . a class B felony,

[or] any of the class C felony offenses enunerated above
shall be sentenced to a mandatory m ni mum period of inprisonnment

wi t hout possibility of parole during such period as follows:
(continued...)
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On appeal, Tia contends that the circuit court erred in
sentencing himto the nmandatory m ninum peri od as a repeat
of fender. The specific point of error raised by Tia on appeal is
that the circuit court "erred when it held that [Tia] was
sufficiently identified by the Prosecuting Attorney as the sane
person previously convicted in [Crimnal No.] 96-0703 based on:

1) the certified copies of the [Crimnal No.] 96-0703 case file;
and 2) the presentence diagnosis and report . . . which was the
basis for the Grcuit Court sentencing [Tia] as a repeat

of fender . "

Upon a careful review of the record and the briefs
subm tted, and upon due consideration of the argunents nmade by
the parties, we hold that the circuit court did not err in
sentencing Tia to the mandatory m ninum peri od as a repeat
of f ender.

2(...continued)
(a) One prior felony conviction:

(iii) Where the instant conviction is for a class B felony--
three years, four nmonths;

(2) Except as in subsection (3), a person shall not be
sentenced to a mandatory m ni num peri od of inmprisonment under this
section unless the instant felony offense was comm tted during
such period as follows:

(d) Wthin ten years after a prior felony conviction where
the prior felony conviction was for a class B felony[.]

On October 29, 1997, Tia was convicted of Assault in the First Degree (a
class B felony), Kidnapping (a class B felony) and Assault in the Second
Degree (an enumerated class C felony) in Cr. No. 96-0703. In the instant
case, Tia was found guilty of Promoting a Dangerous Drug in the Second Degree
(a class B felony) and Pronoting a Dangerous Drug in the Third Degree (an
enumerated class C felony). The instant offenses were conmtted on August 1
2007. Since the instant offenses included a class B felony (Pronoting a
Dangerous Drug in the Second Degree) which was conmtted within ten years of
t he previous conviction for another class B felony (kidnapping and assault in
the first degree), Tia' s mandatory m ni mum sentence was three years, four
nmont hs under HRS 706-606.5(1)(a)(iii).
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Backgr ound

On May 22, 2008, a jury found Tia guilty as to both
Count 1 and Count Il. On Cctober 3, 2008, Plaintiff-Appellee
State of Hawai ‘i (State) filed a Mdtion for Sentencing of Repeat
O fender (Repeat O fender Mdtion). On January 27, 2009, a
sentenci ng hearing was held which included addressing the Repeat
O f ender Moti on.

During the sentencing hearing, the circuit court stated
that it was in receipt of Tia's presentence diagnosis and report
and asked the parties if they had any additions or corrections to
the report. Both parties responded they had no additions or
corrections. The circuit court therefore nmade the presentence
di agnosi s and report part of the record.

The State then sought to introduce certified docunents
ina prior crimnal matter, Crimnal No. 96-0703. Defense
counsel acknow edged that he had reviewed the docunents but
objected to the circuit court receiving the certified docunents.
Over defendant's objection, the circuit court received the
certified copies in Crimnal No. 96-0703 which included: a five
count indictnment of Peter Ray Ti'a; an Order Appointing Counsel;
a Guilty Plea formentered on Cctober 7, 1996; and a Judgnent
entered Cctober 29, 1997 convicting Peter Ray Ti'a of Assault in
the First Degree, Kidnapping, and three counts of Assault in the
Second Degr ee.

The circuit court noted that the presentence diagnosis
and report indicated the sane entries that were docunented by the
certified copies in Crimnal No. 96-0703.

I n addressing the Repeat O fender Mdtion, the follow ng

exchange then ensued:

THE COURT: . . . | will hear you first, M. Fujioka,
on the motion in terms of the motion for repeat offender.

MR. FUJI OKA: Your Honor, the reason we objected [to
the court's receipt of the certified documents] is | have
never been —- | have reviewed the State's motion and |'m
famliar with the repeat offender | aw. I have never been
able to quite convince M. Tia that the repeat offender
statute applies to him
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There has been that and a nunber of other disputes to
the point where I"'mthinking —- | know he wants to appeal
So I'"'m going to ask that substitute counsel be appointed for
t hat purpose.

THE COURT: Sure.

MR. FUJI OKA: | believe that | can proceed with
sentencing, Your Honor, as well as any other under the
circumstances. So |'m prepared to do that.

THE COURT: Okay. So any argunent on the motion for
repeat offender? |If you have any.

MR. FUJIOKA: In terms of whether the nmotion should be
granted or not?

THE COURT: Yes.

MR. FUJI OKA: | do not see any way around the Court
granting this notion. You have the first felony and the
second felony occurring within ten years of each other.
Because ny understanding is that the first offense, it's the
date of conviction that controls —-

THE COURT: That's correct.
MR. FUJI OKA: —- as opposed to the date of offense
THE COURT: That's correct.

MR. FUJI OKA: \Whereas the second conviction, it's the
date of offense which the Court nust consider.

THE COURT: Ri ght .

MR. FUJI OKA: And | ooking at that, those two dates,
t hey appear to fall within the ten years.

THE COURT: That's my reading of the statute. Okay.
Ms. Chun, anything you need to add?

MS. CHUN: Your Honor, |'mnot sure if they are
stipulating to |.D. If 1.D. is an issue, we are going to
need a brief continuance

M. Pacarro does remenber M. Tia, but he asked to
review the actual '96 file to make sure that that's the case
that he convicted M. Tia of.

THE COURT: I will leave that up to you

MS. CHUN: Then we are going to ask for a brief
continuance because | don't believe they are stipulating to
the identification of the defendant for that file.

We do have the certified docunments. | didn't know
they were going to contest |I.D. until this morning.
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THE COURT: Is there a stipulation that M. Tia is the
same person in Crimnal nunber 96-0703?

I believe there's case |law, counsel, whereby since
there has been no objection to the contents of the
presentence di agnoses and report, that that's the sane
person, is the same person that's been convicted of. But |
will leave it up to you. It's not the Court's call. I owill
make a determ nation based on what evidence has been
present ed. I make no call in terms of what should be
presented or not presented. It's up to you.

MS. CHUN: Then we'll proceed today, Your Honor.

(Enphasi s added).

The circuit court, relying on the representations of
both counsel, thereafter found that the information in the
present ence di agnosis and report was true and correct. The
circuit court also found that the itens reflected by the
certified docunents in Crimnal No. 96-0703 are al so docunented
in the presentence diagnosis report, proving that Tia is the sane
person in Crimnal No. 96-0703. The circuit court therefore
granted the Repeat O fender Mbti on.

1. Discussion
A Standard of Proof and Standard of Revi ew

The only question Tia raises on appeal is whether he
was sufficiently identified as the sane person who was previously
convicted in Crimnal No. 96-0703 based on the certified
docunents from Crimnal No. 96-0703 and the presentence di agnosi s
and report in this case. Pursuant to HRS 8§ 706-666(2) (1993),
"[p]rior conviction may be proved by any evidence . . . that
reasonably satisfies the court that the defendant was convicted."

"[B] ecause this standard asks the trial court to nmake a
"judgnment call,' on appeal its decision will be reviewed for
abuse of discretion.” State v. Heqgland, 118 Hawai ‘i 425, 444-
45, 193 P.3d 341, 360-61 (2008).

B. Tia Did Not Raise A Good-Faith Chall enge To The Prior
Convi cti on

G ven that the presentence diagnosis and report
contained information informng the circuit court of the prior
conviction in Crimnal No. 96-0703, it was incunbent on Tia to

5
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raise a good-faith challenge if he contends that the reported
prior conviction was not against him Heggland, 118 Hawai ‘i at
439-40, 193 P.3d at 355-56; State v. Sinagoga, 81 Hawai ‘i 421,
918 P.2d 228 (App. 1996).°3

I n Heggl and, the Hawai ‘i Suprene Court agreed with the
I nternmedi ate Court of Appeals that in Sinagoga, "a majority of
[the I CA] established a procedure for determ ning whether a prior
conviction 'was conceded by the defendant[.]'" 118 Hawai ‘i at
439, 193 P.3d at 355. The Hawai ‘i Suprenme Court then applied the
procedure established in Sinagoga that:

[I]n ordinary sentencing situations, which includes
mandat ory m ni mum sentenci ng under HRS 8§ 706-606.5, after
the sentencing judge has been informed pursuant to a
presentence di agnosis and report or otherwi se of a
defendant's prior conviction(s),

each conviction listed may be used agai nst defendant
except those as to which the defendant timely responds
with a good faith challenge on the record that the
prior crimnal conviction was . . . not against the
def endant .

Heggl and, 118 Hawai ‘i at 439-40, 193 P.3d at 355-56 (citing
Si nagoga, 81 Hawai'i at 445, 918 P.2d at 252).

| f a defendant contends a prior conviction was not
against him "the defendant shall, prior to the sentencing,
respond with a good faith challenge on the record stating, as to
each chal l enged conviction, the basis or bases for the
chal l enge."” Heggl and, 118 Hawai ‘i at 440, 193 P.3d at 356
(citation omtted).

5 W note that Sinagoga has been Iimted by the Hawai i Supreme Court's
decision in State v. Veikoso, 102 Hawai ‘i 219, 74 P.3d 575 (2003), in that the
procedure set out in Sinagoga applies in ordinary sentencing situations where
a defendant contends a prior conviction was either (a) uncounseled or (b) not
agai nst the defendant; but in |light of Veikoso, the procedure adopted in
Si nagoga no | onger applies where the defendant contends the prior conviction
was "otherwi se invalidly entered." Here, because Tia argues the State failed
to sufficiently identify himas the same person involved in Crimnal No. 96-
0703, he is in essence contending that the prior conviction was not against
hi m In this circunstance, the procedure established by Sinagoga is
applicabl e.




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

G ven the requirenents under Heggl and and Si nagoga, Tia
failed to raise a good-faith challenge that the prior conviction
in Crimnal No. 96-0703 was not against him First, and
significantly, Tia did not challenge or seek to change the
information in his presentence diagnosis and report, which
reflected the prior conviction in Crimnal No. 96-0703. Second,
Tiais sinply incorrect in asserting on appeal that "the defense
specifically informed the [circuit] court that the defense was
objecting to I.D. via docunents.” \Wile before the circuit
court, and even currently on appeal, Tia has never directly or
expressly asserted that he was not the sane person convicted in
Crimnal No. 96-0703. He sinply argues that the State had the
obligation to sufficiently identify himin the prior conviction
and that the docunentation submtted was insufficient, even
t hough he accepted the contents of the presentence diagnosis and
report. Further, Tia's objection to the circuit court's receipt
of the certified docunents from Crimnal No. 96-0703 was because
hi s counsel has "never been able to quite convince M. Tia that
the repeat offender statute applies to him" This is quite
different than, and short of asserting, a good faith challenge
that Tia was not the same person previously convicted in Crim nal
No. 96-0703. As defense counsel acknow edged regardi ng the
Repeat O fender Mtion, "I do not see any way around the Court
granting this notion."

G ven the above, Tia has failed to make a good-faith
chal  enge that the prior conviction was not against himand he
has never provided any basis for such a chall enge.

Based on the foregoing, the circuit court did not abuse
its discretion in concluding that Tia is the sane person that was
previously convicted in Crimnal No. 96-0703 and the circuit
court did not err in granting the Repeat O fender Mbdti on.
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We affirmthe mandatory m ni num sentence in the Anmended
Judgnent .
DATED: Honol ul u, Hawai ‘i, July 29, 2010.

On the briefs:

Venetia K Carpenter-Asui
f or Def endant - Appel | ant
Presi di ng Judge

St ephen K. Tsushima

Deputy Prosecuting Attorney

Cty and County of Honol ul u Associ ate Judge
for Plaintiff-Appellee

Associ at e Judge



