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Def endant - Appel | ant Mark Char (Char) was convicted
after a jury trial of negligent injury in the first degree, in
violation of Hawaii Revised Statutes (HRS) § 707-705 (1993).°
He was sentenced by the Circuit Court of the First Circuit
(circuit court)? to three years of probation. Char appeals from
the circuit court's "Judgnment of Conviction and Probation
Sent ence" (Judgnent).

On appeal, Char argues that 1) the circuit court erred
inrefusing to permt himto cross-exam ne Gabriel Ao, Jr.,
(Aio), the prosecution's crucial eye-witness, with evidence
proffered by Char regarding Aio's bias and notive to favor the
prosecution; and 2) Char did not voluntarily, know ngly, and
intelligently waive his right to testify.?

We conclude that the circuit court erred in precluding
Char fromcross-examning Alo with the proffered evidence

! HRS § 707-705 states in relevant part:

(1) A person is guilty of the offense of negligent injury in
the first degree if that person causes serious bodily injury to
anot her person by the operation of a motor vehicle in a negligent
manner .

2 The Honorable Karl K. Sakamoto presi ded.

3 We construe Char's contention that the circuit court erred in denyi ng
his notion for new trial on these grounds as enconpassi ng the underlying
claims that the circuit court erred in precluding Char from cross-exam ning
Aio with the proffered evidence regarding bias and notive and that Char did
not validly waive his right to testify.
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regarding Aio's bias and notive to favor the prosecution.
Accordingly, we vacate Char's conviction and remand the case for
anewtrial. In light of our decision, we need not address
Char's claimthat he did not validly waive his right to testify.
l.

The record indicates the followwng. Prior to trial,
Char filed "Defendant's Mdtion For Prelimnary Ruling on
Per m ssi bl e Cross-Exam nation of Mdtive and Bias of Gabriel Ao,
Jr." Char proffered that Aio had crim nal charges pendi ng
against himin the circuit court at the time Aio allegedly
w tnessed the notor vehicle accident (the accident) that fornmed
the basis for Char's prosecution; that Aio did not inmediately
stop at the scene of the accident but drove on another mle
before turning around; that Aio pleaded no contest to first
degree terroristic threatening, a felony, and was found "guilty"*
of second degree unlawful inprisonnent, both charges for which he
was granted a deferred acceptance of no contest plea; and that
Aio told a defense investigator that the charges pendi ng agai nst
hi mwere "heavy on his mnd" at the tinme he saw the acci dent.
Char asserted that he wanted to cross-exam ne Al o about Aio's
crimnal charges to show Aio's possible notive and bias and t hat
Aio viewed the accident "as an opportunity to help [A o' s]
unfortunate situation.”™ The circuit court denied Char's notion.

The record further indicates the follow ng sequence of
events regarding the interplay between Aio's cooperation with the
police and prosecution and the resolution of Aio's crimnal
charges. About two nonths prior to the accident, A o was charged
by conplaint in the circuit court with the felony offense of
first degree terrorristic threatening and two m sdeneanor
of fenses of first degree unlawful inprisonment and abuse of a
famly or household nenber. After allegedly w tnessing the

4 The exhibits attached to Char's motion reflect that Aio pl eaded no
contest to the unlawful inprisonment charge.
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accident, Ao drove past the scene but turned around at a

7-El even store, where there was al so a police substation,
returned to the scene, and on the sane day gave a statenent to
the police. About a nonth after the accident, Char was charged
with attenpted nurder, and Aio testified at Char's prelimnary
hearing.® About two nonths after the accident, Aio pleaded no
contest to second degree unlawful inprisonnment, and about three
mont hs after the accident, Al o pleaded no contest to first degree
terrorristic threatening.

About eight nonths after the accident, A o was
sentenced and his notion for deferred acceptance of no contest
pl ea was granted. The circuit court inposed a deferral period of
five years for the first degree terroristic threatening charge
and a concurrent one-year deferral period for the unlawf ul
i nprisonnment charge. About two weeks after Aio was sentenced, he
testified before the grand jury, apparently in support of the
indictnment for first degree negligent injury returned agai nst
Char. About a year after testifying in the grand jury, Ao
testified as a prosecution witness at Char's trial. Wen Ao
testified at trial, he was still subject to the five-year
deferral period inposed on his deferred acceptance of no contest
plea on the first degree terroristic threatening charge. A 0's
crimnal case was handl ed by the sane prosecutor's office and was
brought in the same circuit court as Char's crimnal case.

.

Under Hawaii Rul es of Evidence (HRE) Rul e 609.1(a)
(1993), "[t]he credibility of a witness nay be attacked by
evi dence of bias, interest or notive." In State v. Estrada, 69
Haw. 204, 220, 738 P.2d 812, 823 (1987), the Hawai ‘i Suprene
Court stated that "[b]ias, interest, or notive is always rel evant
under HRE Rule 609.1."

Aio had crimnal charges pendi ng agai nst himat the
tinme he first nade a statenent to the police regarding the

5 The attempted nurder charge was subsequently di sm ssed.

3



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

accident; Ao pleaded no contest and was sentenced while
cooperating with the prosecution and testifying in pretrial

proceedings in Char's crimnal case; and Aio was still subject to
his deferral period when he testified for the prosecution at
Char's trial. A o0 was the prosecution's key witness. He was the

only witness who testified to having an unobstructed view and a
recol l ection of how the accident happened, and the prosecution
accordingly relied upon Aio's testinony to prove that Char had
operated his truck in a negligent manner in causing serious
bodily injury to a notorcycle rider. Thus, Aio's credibility was
crucial to the outconme of the trial

Under the particular circunstances of this case, we
conclude that the circuit court erred in precluding Char from
cross-exam ning Alo about Aio's crimnal charges to show Aio's
bi as and notive to favor the prosecution. See State v. Sabog,
108 Hawai ‘i 102, 111-12, 117 P.3d 834, 843-44 (App. 2005); Davis
v. Alaska, 415 U. S. 308, 315-20 (1974); State v. Balisbisana, 83
Hawai ‘i 109, 113-17, 924 P.2d 1215, 1219-23 (1996); HRE Rul es
401, 402, and 403 (1993). W further conclude that the circuit
court's error in precluding such cross-exam nati on was not
harm ess beyond a reasonabl e doubt.

.

For the foregoing reasons, we vacate the circuit
court's Judgnent that was entered on Decenber 6, 2006, and we
remand the case for a new trial and for further proceedi ngs
consistent wwth this Summary Di sposition O der.

DATED: Honol ul u, Hawai ‘i, July 30, 2010.
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