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NO. 29971
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
BRI AN L. STANTON, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR NO. 08-1-1801)

SUMMARY DI SPOSI TI ON ORDER
(By: Nakanura, C J., Foley and G noza, JJ.)

Def endant - Appel l ant Brian L. Stanton (Stanton) appeals
fromthe Corrected Judgnent of Conviction and Sentence filed on
July 8, 2009 in the Grcuit Court of the First Crcuit (circuit
court).? A jury convicted Stanton of Attenpted Sexual Assault in
the First Degree, in violation of Hawaii Revi sed Statutes (HRS)
HRS § 707-730(1)(a) (Supp. 2008).2 The circuit court sentenced
Stanton to twenty years of incarceration, with credit for tine
served, and ordered himto pay a crine victimconpensation fee.

On appeal, Stanton contends:

(1) The circuit court erred and violated Stanton's
rights to due process and a fair trial in violation of article 1
88 5 and 14, of the Hawaii Constitution and the Fifth, Sixth, and
Fourteenth Amendnents to the United States Constitution by

1 The Honorable Patrick W Border presi ded.

2 HRS § 707-730(1)(a) provides:

8§707-730 Sexual Assault in the first degree. (1) A person
commts the offense of sexual assault in the first degree if:

(a) The person knowi ngly subjects another person to an act
of sexual penetration by strong compul sion[.]
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admtting as rebuttal evidence at trial the entire videotaped
police interview of Conplai nant.

(2) The circuit court reversibly erred and viol ated
his rights to due process and a fair trial by admtting Honol ul u
Police Departnment (HPD) Detective Sato's rebuttal testinony
regardi ng Conplainant's injuries and prostitution in general.
Stanton argues that the testinony was inproper because the State
of Hawai ‘i (State) did not raise the subject matter in its case-
in-chief, the evidence did not serve to negate a potenti al
defense, and the evidence served to inproperly permt the State
to bolster Conplainant's credibility.

(3) The circuit court erred and violated Stanton's
right to a fair trial in permtting Detective Sato to provide
opinion testinony as either an expert or a lay witness. Stanton
asserts that Detective Sato's testinony violated Hawaii Rul es of
Evi dence (HRE) Rule 702 because the circuit court did not qualify
the detective as an expert in the field of prostitution.

Al ternatively, Stanton contends the testinony violated HRE Rul e
701, which requires lay opinion testinony to be based on the

W tness's perception. Stanton argues that as a result of the

| ack of foundation, the testinony was nore prejudicial than
probative, in violation of HRE Rul es 401, 402, and 40S3.

(4) The Deputy Prosecuting Attorney (Prosecutor)
comm tted prosecutorial msconduct and violated Stanton's rights
to due process and a fair trial in her closing argunent. Stanton
contends the Prosecutor inproperly urged the jurors to step into
Conpl ai nant's shoes; inplicitly urged for additional synpathy and
protection because Conpl ai nant was female and a prostitute; and
urged jurors to base their decision on an enotional reaction to
an alleged injustice, rather than the | aw and facts.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Stanton's
points of error as follows:

(1) The circuit court did not err or violate Stanton's
constitutional rights by admtting as rebuttal evidence at trial

2
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the entire videotaped police interview of Conplainant. The
portion of the video Stanton's counsel played at trial created an
i nference that Conplainant's deneanor was inconsistent with her
cl ai ms against Stanton. In the remainder of the video,
Conpl ai nant is not | aughing and has a serious deneanor. Allow ng
the State to show the remai nder of the video was proper rebuttal
to the inference created by defense counsel that Conplainant's
deneanor during the interview was inconsistent with her clains.
The evidence was nore probative than prejudicial. HRE Rule 4083.
(2) The circuit court did not reversibly err or
violate Stanton's constitutional rights by admtting Detective
Sato's rebuttal testinony regarding Conplainant's injuries and
prostitution in general.

(a) Detective Sato's testinony regarding
Complainant's injuries did not rebut any evidence introduced by
Stanton and it was cunul ati ve because Conpl ai nant, HPD Evi dence
Speci al i st Sunaoka, and O ficer Palitz had already testified that
Conpl ai nant had injuries after the incident and the circuit court
admtted into evidence photographs of the injuries.

Neverthel ess, the circuit court's erroneous adm ssion of the

evi dence was harnml ess because it did not affect Stanton's
substantial rights. HRPP Rule 52(a). |In the scope of the entire
trial, this single statenent was not prejudicial.

(b) Detective Sato's testinony about prostitution
in general constituted proper rebuttal evidence. The detective
testified that when prostitutes and their clients interact, they
do not discuss noney right away so each person can ensure that
the other person is not a police officer. He stated that a
prostitute would call her activity with the client a "date" and
ask the client what he wanted, the client would tell the
prostitute what sex acts he wanted, and the two woul d di scuss the
price. Detective Sato's testinony rebutted Stanton's testinony
t hat Stanton was unaware Conpl ai nant was a prostitute because it
suggested that Stanton was experienced enough with prostitutes to
know Conpl ai nant' s vocati on.

(3) The circuit court did not err or violate Stanton's
rights to a fair trial in permtting Detective Sato to provide

3
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opinion testinony. Stanton did not object to Detective Sato's
testinony regarding prostitution practices on the ground that it
constituted inproper opinion testinony, but only on the grounds
that it constituted inproper rebuttal evidence and was
irrelevant. Stanton therefore waived his right to challenge the
adm ssion of Detective Sato's testinony on the ground that it
constituted inproper opinion testinony. State v. Mitias, 57
Hawai i 96, 101, 550 P.2d 900, 903-04 (1976).

(4) The Prosecutor's comments in her closing argunment
were not plain error. See State v. luli, 101 Hawai ‘i 196, 208,
65 P.3d 143, 155 (2003) ("Because luli did not object to the
prosecutor's alleged m sconduct at trial, this court nust, as a
threshold matter, determ ne whether the alleged m sconduct
constituted plain error that affected luli's substanti al
rights.”); State v. Wakisaka, 102 Hawai ‘i 504, 513, 78 P.3d 317,
326 (2003) (internal quotation marks and citation omtted) ("If
def ense counsel does not object at trial to prosecutorial
m sconduct . . . [w]le may recognize plain error when the error
commtted affects substantial rights of the defendant.").

(a) Assum ng arguendo the foll ow ng cooment was

inproper: "Did anyone ever immobilize you by |aying on top of
you and you couldn't get out? Maybe sone of the wonen can think
of that situation nore than the nen."; it was nade within the

context of a proper statenent that was rel evant as to whet her
Stanton had commtted the charged of fenses and did not affect
Stanton’s substantial rights. See State v. Mars, 116 Hawai ‘i
125, 143, 170 P.3d 861, 879 (App. 2007).

(b) Al'so, these statenents did not affect
Stanton's substantial rights: (1) "[Stanton] got in there [the
van] to take it by force wth the prostitute, and nobody's going
to believe her because she's a prostitute. . . . Well, [Stanton]
wasn't counting on a court of law and on justice."; and (2)
"Menbers of the jury, it's for you as nenbers of the conmmunity to
do justice in this case. . . . Find [Stanton] guilty because of
the injustice that was done to [Conplainant]." See Freenman v.
State, 776 So. 2d 160, 186 (Ala. Crim App. 1999) (internal
guotation marks and citation omtted) ("There is no inpropriety
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in a prosecutor's appeal to the jury for justice[.]"); Lafevers
v. State, 819 P.2d 1362, 1370-71 (Ckla. Crim App. 1991)
(prosecutor's coments concerning jury's duty to do justice by
returning a guilty verdict not outside the scope of perm ssible
cl osi ng argunent where jurors pledge to uphold justice); People
v. Bass, 581 NW2d 1, 6 (Mch. C. App. 1997) (holding that
prosecutor's remark to jury "to do the right thing" and "do
justice" did not deny defendant a fair and inpartial trial where
coments were isolated, prosecutor's argunent was ot herw se
proper, and an objection and curative instruction could have
elimnated any prejudicial effect).

Ther ef or e,

| T I S HEREBY ORDERED t hat the Corrected Judgnent of
Conviction and Sentence filed on July 8, 2009 in the Grcuit
Court of the First Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, Decenber 20, 2010.
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