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NO. 29569
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
SARASOTA CCM INC., a Florida corporation, Plaintiff-Appellee,
v. ROBERT LEVI NE, Defendant- Appel | ant, V.

SARASOTA CCM INC., a Florida corporation, et al.
Count er def endant s

APPEAL FROM THE CIRCUI T COURT OF THE THHRD CIRCUI T
(CVIL NO 05-1-160K)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C. J., Leonard and G noza, JJ.)

Def endant / Countercl ai m Pl ai nti ff/ Appel | ant Robert M
Levine (Levine), a Hawai ‘i resident, appeals from Findings of
Fact and Concl usions of Law, filed Decenber 8, 2008, and the
Judgnent entered January 21, 2009, in the GCrcuit Court of the
Third Crcuit (Grcuit Court) in favor of Plaintiff/Counterclai m
Def endant / Appel | ee Sarasota CCM Inc. (Sarasota), a Florida
corporation.?

On appeal, Levine maintains that: (1) the Crcuit Court
erred in finding that the senior |lienholder foreclosed on its

seni or deed of trust, thereby resulting in the |oss of Sarasota's

1 The Honorable Ronald |barra presided.
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junior security interest in certain real property located in
Utah; (2) the Grcuit Court reached the wong conclusion in its
application of Uah Iaw, and (3) the G rcuit Court erred in
finding that there was no evidence to support Levine's

al | egati ons of fraud.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Levine's points of error as follows:

(1) The Circuit Court's findings that the senior
I i enhol der foreclosed on the Utah property, rendering Sarasota an
unsecured junior lienholder, was not clearly erroneous. The
Circuit Court's finding concerning the Utah foreclosure is
supported, inter alia, by the follow ng evidence presented at
trial: (1) on June 7, 2001, the senior lienholder duly recorded
a Notice of Default on its senior deed of trust, announcing that
t he seni or beneficiary "does hereby elect to cause the trust
property to be sold to satisfy the obligations secured thereby"”;
(2) in addition to specifying that the principal anmount ow ng on
the senior note was $1, 495,947.49 plus interest, the Notice of
Default stated that "[t]here is also due all of the expenses and
fees of these foreclosure proceedings"; (3) Levine testified that
he received a notice of foreclosure; (4) Levine testified that,
in anticipation of foreclosure, he attenpted to sell the Uah

property but was unsuccessful; and (5) Levine, hinself, testified


http:1,495,947.49
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that the first deed of trust had indeed been forecl osed. Levine
did not object to any of the aforenentioned evidence or offer any
rebuttal evidence.

There was al so substantial evidence presented to
support the Circuit Court's finding that the foreclosure sale
resulted in the loss of Sarasota's security interest in the Utah
property. Under the applicable Utah Trust Deed Act, proceeds
froma trustee's foreclosure sale are applied "first, to the
costs and expenses of exercising the power of sale and of the
sale, . . . second, to paynent of the obligation secured by the
trust deed, and the balance, if any, to the person or persons
legally entitled to the proceeds.” Uah Code Ann. § 57-1-
29(1)(a) (West 2008). As a junior lienholder, Sarasota's
predecessor-in-interest, Keybank, was entitled to excess proceeds

fromthe sale of the Utah Property. See Randall v. Valley Title,

681 P.2d 219, 221 (Utah 1984) (acknow edging that the junior

I i enhol der was entitled to excess proceeds at the conclusion of
sal e under a trust deed because, "[a]lthough § 57-1-29 does not
specifically nmention junior trust deeds or |ienholders, the
surplus fromthe sale stands in the place of the forecl osed real
estate and is subject to the sanme liens and interests that were
attached to it"). Plaintiff's Exhibit 2, a statenent of Levine's
Keybank account received by Sarasota in Decenber of 2003,
indicated that the |ast paynent made on the account was made on

January 31, 2001, and that no excess proceeds fromthe
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foreclosure sale were credited to Levine's account w th KeyBank.
Agai n, Levine presented no rebuttal evidence.

After carefully reviewing the record, and in |ight of
t he evi dence presented, we conclude that the Crcuit Court's
finding that the senior deed of trust had been forecl osed,
renderi ng Sarasota an unsecured creditor, was not clearly
erroneous.

(2) Levine further argues that Sarasota shoul d not
have been deenmed a sol d-out junior |ienhol der because Sarasota
failed to prove that foreclosure of the senior deed of trust took
pl ace and that Sarasota's junior security interest in the Secured
Property had been exhausted. Thus, Levine argues, the Circuit
Court reached the wong conclusion in its application of Uah | aw
because it applied the law to an erroneous finding. Levine
asserts that, instead, the follow ng concl usions should have been
reached: (1) Sarasota was bound by the "one-action” rule; (2)
Sarasota failed to conply with the statute of limtations in the
Ut ah deficiency statute; and (3) further nonconpliance with the
Ut ah deficiency statute resulted from Sarasota's failure to prove
the fair market value of the Secured Property as required by the
statute.

As di scussed above, we conclude that the Crcuit
Court's finding that the senior deed of trust had been
forecl osed, rendering Sarasota an unsecured junior |ienholder,

was not clearly erroneous.
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Utah case law is clear that a sol d-out junior
i enholder, i.e., a junior |ienholder whose security interest in
real property was extinguished through a foreclosure sale on a
senior interest, is not bound by the "one-action"” rule. See,

e.g., Cty Consuner Services, Inc. v. Peters, 815 P.2d 234, 236-

37 (Utah 1991).

Levi ne al so asserts that the instant action is barred
because Sarasota failed to seek recovery within the three-nonth
statute of limtations provided in the deficiency statute of the
Utah Trust Deed Act, codified as Uah Code Ann. § 57-1-32 (West

2001). In G _Adanms Ltd. P ship v. Durbano, 782 P.2d 962, 963-64

(Uah . App. 1989), however, the Uah Court of Appeals declined
to apply the three-nonth Iimtation to a non-foreclosing junior,
reasoning that the statute only applied to the creditor who
foreclosed. Consistent with the Uah case law, the Grcuit Court
concl uded that Sarasota, as a sol d-out, unsecured junior
I i enhol der, was not barred by the three-nonth statute of
limtations in Uah's deficiency statute.

Levine al so asserts that the Crcuit Court failed to
conply with the deficiency statute by failing to determ ne the

fair market value of the Uah Property. In Gty Consuner

Services, however, the Utah Suprene Court expressly stated that
in an action involving a sold-out junior |ienholder, the val ue of

the property is not relevant because the "action is not for



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTSAND PACIFIC REPORTER

deficiency judgnment, but rather is sinply a suit on [the] note."

City Consuner Services, 815 P.2d at 240.

Accordingly, we conclude that the Crcuit Court did not
err in determ ning that Sarasota becanme an "unsecured general
creditor” and that Sarasota was not |limted by the fair market
val ue provision of Uah's deficiency statute.

(3) Levine argues that the Grcuit Court erred in
finding that there was no evi dence supporting a defense of fraud
and that Levine did not establish his counterclaimfraud
al | egations by clear and convincing evidence. Levine cites no
| egal authority to support his argunent; rather, Levine relies on
a recitation of select purported "facts" to support his
al l egations of fraud. Based on Levine's assertions, it is
uncl ear whose or which, if any, representations or actions Levine
al l eges constituted fraud. Under Utah law, to successfully
establish a fraud claim the party asserting fraud nmust show by

cl ear and convi nci ng evi dence

(1) [t]hat a representation was made; (2) concerning a
presently existing material fact; (3) which was false; (4)
whi ch the representor either (a) knew to be false, or (b)
made reckl essly, knowi ng that he had insufficient know edge
upon which to base such representation; (5) for the purpose
of inducing the other party to act upon it; (6) that the

ot her party, acting reasonably and in ignorance of its
falsity; (7) did in fact rely upon it; (8) and was thereby
induced to act; (9) to his injury and damage.

Prince v. Bear River Mut. Ins. Co., 56 P.3d 524, 536-37 (Utah

2002) (citations omtted). Furthernore, "[a] person cannot be
liable for fraud unless he nade the fal se representations

hi msel f, authorized soneone to nake themfor him or participated
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in the msrepresentation in some way, such as through a

conspiracy." |Israel Pagan Estate v. Cannon, 746 P.2d 785, 792

(Utah Ct. App. 1987).

The Gircuit Court did not err in concluding that Levine
failed to nmeet his burden. There is no evidence on the record,
nor does Levine allege, that Sarasota or KeyBank, nade fal se or
reckl ess representations, authorized sonmeone to nmake such
representations, or had any connection to or participated in any
such representations. Even though Levine alleges that he was
decei ved by nenbers of an investnent program he also testified
that he chose not to pursue any |egal action against the program
menbers who deceived him

For these reasons, we affirmthe Crcuit Court's
January 21, 2009 Judgnent.

DATED: Honol ul u, Hawai ‘i, Decenber 28, 2010.

On the briefs:

Charl es H. Brower Chi ef Judge
f or Def endant - Appel | ant

Gegory T. Gab
for Plaintiff-Appellee Associ at e Judge

Associ at e Judge



