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Thi s appeal addresses whether tripartite arbitration
nmust be ordered to resolve disputes involving two unions
claimng that their enployees are entitled to various tenporary
wor k assignnents. Petitioner-Appellant United Public Wrkers,
AFSCME, Local 646, AFL-CIO Union (UPW appeals fromthe Crcuit
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Court of the First Grcuit's (Grcuit Court) Final Judgnent filed
June 29, 2007.Y

The Gircuit Court denied UPWs request to conpel a
consolidated three-way, or tripartite, arbitration. On appeal,
UPW contends that the Crcuit Court erred by: (1) m sconstruing
wel | - establ i shed precedent favoring three-way or tripartite
arbitration of jurisdictional clains; (2) msinterpreting and
m sappl ying Hawaii Revi sed Statutes (HRS) 8§ 658A-10, concerning
the need to consolidate purportedly ongoing nmulti-party disputes;
(3) abusing its discretion by failing to order tripartite
arbitration where there are purportedly conflicting bipartite
arbitration awards; and (4) failing to refer the dispute, which
UPW charactered as a dispute over arbitrability, to an
arbitrator. For reasons discussed below, we affirmthe Crcuit
Court's judgnent.
l. BACKGROUND

UPW and Respondent - Appel | ee Hawaii Gover nment Enpl oyees
Associ ation, AFSCMVE, Local 152, AFL-CI O Union (HGEA) represent
different bargaining units of state enployees. UPWis the

excl usi ve bargai ning representative of blue collar non-
supervi sory state enployees in bargaining unit 1, as set forth in
HRS § 89-6(a)(1l). HGEA is the exclusive bargaining
representative of blue-collar supervisory state enployees in
bargai ning unit 2, as set forth in HRS § 89-6(a)(2). Both
uni ons' col |l ective bargai ning agreenents contain broad
arbitration provisions, including grievance procedures.

The underlying di sputes concern tenporary work
assi gnnents. Tenporary work assignnents arise when an enpl oyee
is absent due to sickness, injury, annual |eave, training, or
ot her reasons. The state enployer selects another enployee to
tenporarily fill the vacant position. Such assignnents provide

v The Honorable Bert |. Ayabe presided.
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val uabl e on-the-job training and may | ead to pronotional
opportunities. Both UPWand HGEA all ege their enpl oyees are
entitled to tenporary assignnments of bargaining unit 2
supervi sory positions.
A UPW Gri evance: Hunter Arbitration Award
On June 27, 1996, UPWTfiled a grievance on behalf of a
bargai ning unit 1 enployee, WIIliam Kapuwai. The grievance

all eged that the state Departnment of Transportation (DOT)
vi ol at ed past policy and practice by granting an HGEA enpl oyee
tenporary assignnents of the H ghway Mi ntenance Supervisor F-2-
05 position (no. 01235), a bargaining unit 2 position in the
W ndwar d Landscaping Crew. UPWalleged that, historically, the
DOT had granted tenporary assignnents of F-1 and F-2 supervisory
positions to non-supervisory enployees in its bargaining unit.
Followi ng bipartite arbitration, Arbitrator Keith Hunter issued
an award in UPWs favor. He determ ned that the DOl was bound,
pursuant to its past practice and collective bargaining
agreenent, to grant tenporary assignnents of the F-2-05
supervisory position to UPWenpl oyees. The Circuit Court |ater
confirnmed the award.
B. Petition for Declaratory Ruling from HLRB

On Cctober 20, 1997, the State filed a petition for a

declaratory ruling with the Hawaii Labor Rel ati ons Board (HLRB)

The State sought a determ nation regarding the policy of granting
bargai ning unit 2 positions to UPWenpl oyees wi thout first

consi deri ng whet her HGEA enpl oyees were avail able. Specifically,
the State sought to finally resolve whether such a policy is

i nconsistent with its managenent rights under HRS 88 89-6, 89-
9(d), and 89-13. HGEA and the counties of Honol ulu, Hawai i,
Kaua‘i, and Maui intervened in the proceeding. However, the HLRB
di sm ssed the petition, finding there was "no actual controversy
between the parties at this stage.” HGEA appeal ed the di sm ssal
to the Circuit Court, which determ ned the di spute was not noot
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and remanded it for further proceedings. The Hawai ‘i Suprene
Court affirmed that result. Lingle v. Haw Gov't Enps. Ass'n
Local 152, 107 Hawai ‘i 178, 187, 111 P.3d 587, 596 (2005). On
remand, the HLRB suspended the proceeding and ordered the parties

to "engage in collective bargaining to attenpt to resolve this
di spute.” It appears that, as of the date of this Opinion, the
proceedi ng remai ns suspended.
C. HGEA Gi evance: Uesato Arbitration Award
On Decenber 30, 2003, HGEA filed a grievance agai nst
the DOT on behalf of a bargaining unit 2 enpl oyee, Rodney

Kekaual ua. The grievance di sputed tenporary assignnents of the
H ghway Construction & Mai ntenance Supervisor Il F1-10 position
(no. 01349), a bargaining unit 2 position in the Hil o-Hamakua
Roadway Mai ntenance Unit, to a UPWenpl oyee. HCEA all eged that
the DOT violated its collective bargaining agreenent by failing
to first consider whether HGEA enpl oyees were available to fill
that position. After bipartite arbitration, Arbitrator Philip
Uesato i ssued an award in favor of HGEA. He determ ned that the
DOT"' s al | eged past practice of granting tenporary assignnments of
the F1-10 position to UPW enpl oyees was not binding on HGEA.
However, he carefully limted the prospective relief and nerely
"cautioned" the DOT to cease enploying tenporary assi gnnent
seniority lists established under the UPWagreenent. The Circuit
Court of the Third Crcuit confirmed the award.

D. UPWs O ass Action Gievance; Mtion to Conpel
Consol idated Arbitration

On January 30, 2007, UPWTfiled a class action grievance
al I eging continued violations of the DOI's past policy and
practice of offering tenporary assignnments of F-1 and F-2
supervi sory positions to UPWenpl oyees. In the grievance, UPW
referenced the "longstanding nulti-party controversy" over
t enporary assi gnments.
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On February 15, 2007, UPWfiled with the Grcuit Court
a notion to conpel consolidated tripartite arbitration between
UPW HGEA, and the DOI. HGEA and the DOT both opposed the notion
asserting, inter alia, that the HLRB was the proper forum for
resolving the dispute. On June 1, 2007, the G rcuit Court denied
the notion on the ground that "there are no separate arbitration
proceedi ngs to consolidate.” Judgnment was entered on June 29,
2007. UPWTfiled a tinely notice of appeal on June 29, 2007 and
an anended notice of appeal on July 2, 2007.
1. PO NIS OF ERROR

UPWraises the followi ng points of error on appeal:

(1) The Circuit Court erred by msinterpreting and
m sappl yi ng HRS 8 658A-10;

(2) The GCircuit Court erred by failing to refer the
di spute, which UPWcharactered as a dispute over arbitrability,
to an arbitrator;

(3) The Grcuit Court erred by m sconstruing federal
case law favoring tripartite arbitration of jurisdictiona
cl ai nms; and

(4) The Grcuit Court abused its discretion by failing
to order tripartite arbitration where there are conflicting
bi partite arbitration awards.
1. APPLI CABLE STANDARDS OF REVI EW

A trial court's decision whether or not to conpel

arbitration is a question of law. Kool au Radi ol ogy, Inc. v.
Queen's Med. Ctr., 73 Haw. 433, 439, 834 P.2d 1294, 1298 (1992).
Accordingly, we review that decision de novo, "using the sane

standard enpl oyed by the trial court and based upon the sane
evidentiary materials '"as were before [it] in determ nation of
the nmotion."" 1d. at 440, 834 P.2d at 1298 (quoting Feliciano v.

Wi ki ki Deep Water, Inc., 69 Haw. 605, 607, 752 P.2d 1076, 1078
(1988)); accord Yogi v. Haw. Med. Serv. Ass'n, 124 Hawai ‘i 172,
174, 238 P.3d 699, 701 (App. 2010).
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The decision to consolidate arbitration proceedings is
di scretionary. HRS 8 658A-10(a) (2001) ("[T]he court nay order
consolidation . . .") (enphasis added); see Baseden v. State, 174
P.3d 233, 238 (Al aska 2008) (interpreting identical provision);
Parker v. McCaw, 24 Cal. Rptr. 3d 55, 63 (Cal. C. App. 2005)
(sane); Biber P ship, P.C. v. Dianond Hill Joint Venture, LLC
960 A . 2d 774, 777 (N.J. Super. C. App. Dv. 2008) (sane); Unif.
Arbitration Act, 8 10, comment 3 (2009). Accordingly, we review

the Crcuit Court's refusal to grant consolidation under the
abuse of discretion standard. An abuse of discretion occurs when
the trial court "clearly exceeded the bounds of reason or

di sregarded rules or principles of law or practice to the

substantial detrinment of a party litigant." Anfac, Inc. v.
Wai ki ki Beachconber Inv. Co., 74 Haw. 85, 114, 839 P.2d 10, 26
(1992).

V. DI SCUSSI ON
As a threshold matter, both HGEA and the DOT contend
that this court |acks jurisdiction over the appeal. HRS § 658A-

28(a)(1) (2001) expressly authorizes appeal from orders "denying
a notion to conpel arbitration.”™ However, the appell ees argue
that UPWs notion was essentially a notion to consolidate, which
is not imredi ately appeal abl e.

HRS § 658A-7 (2001) governs notions to comnpel
arbitration. UPWs notion to conpel consolidated arbitration was
made pursuant to that section, anong others. HGEA admits it was
not engaged in arbitration proceedings at the time of the notion.
| ndeed, it argues that a court cannot order consoli dated
arbitration unless there are multiple pending arbitrations.
Consolidation is therefore contingent upon the court first
conpel ling arbitration. Because HGEA had no arbitrati on pendi ng,
the core purpose of UPWs notion was to conpel arbitration. That
it sought a particular formof arbitration — consoli dated
tripartite arbitration — does not disturb the substance of the
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notion. W reject the assertion that the order was solely a
denial of a motion for consolidation.? Accordingly, this court
has jurisdiction over UPWs appeal
A Deni al of Consolidation
UPW argues that the Grcuit Court erred by interpreting

HRS 8§ 658A-10 to require separate, pending arbitration
proceedings. It maintains that consolidation is appropriate,
even absent pending arbitrations, where there are separate
agreenents to arbitrate anong the parties. W disagree.

Prior to Hawai ‘i's enactnment of the Uniform Arbitration
Act, our courts |acked authority to consolidate separate
arbitration proceedings where the parties' agreenents were silent
as to consolidation. See, e.g., Bateman Constr., Inc. V.
Hai t suka Bros., Ltd., 77 Hawai ‘i 481, 486-87, 889 P.2d 58, 63-64
(1995). The Uniform Arbitration Act sought to avoid the
i nefficiencies, conplexities, and jurisdictional conflicts

resul ting when "conmon issues of |aw or fact [are] resolved in
multiple fora." Unif. Arb. Act, 8 10, comment 1. It therefore
provided a default rule enpowering courts to consolidate separate
arbitrations. 1d. This rule was codified at HRS § 658A-10
(enphasi s added):

Consol i dati on of separate arbitration proceedings.
(a) Except as otherwi se provided in subsection (c), upon
notion of a party to an agreement to arbitrate or to an
arbitration proceeding, the court may order consolidation of
separate arbitration proceedings as to all or some of the
claims if:
(1) There are separate agreenents to arbitrate or
separate arbitration proceedi ngs between the
same persons or one of themis a party to a
separate agreement to arbitrate or a separate
arbitration proceeding with a third person;
(2) The clainms subject to the agreenents to
arbitrate arise in substantial part fromthe
same transaction or series of related
transactions;

2 The appellees further argue that the order was not appeal able
because it was not a "final judgment" pursuant to HRS 88 658A-28(a)(6) or
658A-25(a). However, § 658A-28(a) provides appeals from orders denying a
notion to conpel arbitration or from final judgnments entered pursuant to that
chapter. The order need not satisfy both criteria to be appeal abl e.
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(3) The existence of a common issue of |aw or fact
creates the possibility of conflicting decisions
in the separate arbitration proceedi ngs; and

(4) Prejudice resulting froma failure to
consolidate is not outweighed by the risk of
undue del ay or prejudice to the rights of or
hardship to parties opposing consolidation.

(b) The court may order consolidation of separate

arbitration proceedings as to some clainms and all ow ot her
claims to be resolved in separate arbitration proceedi ngs.

(c) The court may not order consolidation of the

claims of a party to an agreement to arbitrate if the
agreement prohibits consolidation.

UPW argues that the disjunctive "or" in subsection

(a) (1) authorizes consolidation where there are separate
agreenents to arbitrate between the sane persons or with a third
person, even if there are no separate arbitration proceedi ngs
pendi ng. However, this argunent ignores the plain | anguage of

t he provi sion.

HRS § 658A- 10 aut horizes consolidation of separate
arbitration proceedi ngs when certain conditions are net. Those
conditions are designed to enabl e consolidation when there is an
adequat e nexus and cl osely-rel ated issues between multiple
proceedi ngs. Thus, HRS 8§ 658A-10(a)(1l) sets forth a necessary,
but not sufficient, condition. Were there are no separate
proceedi ngs to consolidate, a fundanmental prerequisite is not

met, and this provision is inapplicable.?

s/ The commentary to section 10 of the Uniform Arbitration Act

confirms this interpretation. Comment 5 notes that "[w] hether consolidation

is ordered or denied, the arbitrations will likely continue -- either
separately or in a consolidated proceeding.”" Unif. Arb. Act, & 10, comment 5.
As a result, appeal is not available as it would merely "delay the arbitration
process.” |d. |If this section contenplated initiating a new consolidated

proceedi ng where none existed before, the fundamental character of the
provision, including its appealability, arguably would be altered. The
commentary further notes that under subsection (a)(4), undue delay or hardship
may result "where, for exanple, one or nore separate arbitration proceedings
have already progressed to the hearing stage.” |1d. at comment 3. The

provi sion does not contenplate consolidating proceedings after they have

al ready been concl uded.

In addition, the | anguage of subsection (a)(1l) regarding
"agreements to arbitrate" was intended to cover separate arbitration
proceedi ngs involving third-party beneficiaries or guaranties that incorporate
the arbitration provisions of the underlying contract. 1d. at comment 4. I'n
(continued...)
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UPWcites to a nunber of cases for the proposition that
"[c]ourts have found consolidation consistent wwth state | aws
advancing the use of arbitration in the context of nultiparty
di sputes.” However, all of those cases involved nultiple pending
arbitrations. New England Energy Inc. v. Keystone Shipping Co.
855 F.2d 1, 3 (1st Cir. 1988) (applying Massachusetts arbitration
| aw to consol i date pending proceedings); R o Energy Int'l, Inc.
v. Hlton QI Trans., 776 F. Supp. 120, 121-22 (S.D.N. Y. 1991)
(affirm ng consolidation of pending proceedi ngs invol ving common

questions of |aw and fact); Cable Belt Conveyors, Inc. v. Al unna
Partners of Jam, 669 F. Supp. 577, 577-79 (S.D.N. Y. 1987)

(sane); Slutsky-Peltz Plunbing & Heating Co., Inc. v. Vincennes
Cnty. Sch. Corp., 556 N.E. 2d 344, 345, 347 (Ind. C. App. 1990)
(same); Gover-D nond Assocs. v. Am Arb. Ass'n, 211 N.W2d 787,
788, 790 (M nn. 1973) (affirmng joint arbitrati on where owner
brought related grievances agai nst architect and contractor);
Exber, Inc. v. Sletten Constr. Co., 558 P.2d 517, 519-20 ( Nev.
1976) (affirm ng consolidation of pending proceedi ngs between

mul tiple parties); Synphony Fabrics Corp. v. Bernson Silk MIIs,
Inc., 190 N. E. 2d 418, 419 (N. Y. 1963) (same); Sullivan Cnty. V.
Edward L. Nezelek, Inc., 366 N.E. 2d 72, 73 (N.Y. 1977) (sane);
Children's Hosp. of Phila. v. Am Arb. Ass'n, 331 A 2d 848, 849-
50 (Pa. Super. C. 1974) (sane); Plaza Dev. Servs. v. Joe Harden
Builder, Inc., 365 S. E. 2d 231, 232-33 (S.C. Ct. App. 1988)
(same). UPWhas not cited, and we have not found, any cases

interpreting the UniformArbitration Act to all ow consolidation
of arbitration proceedi ngs where only one proceeding i s pending.

We therefore conclude that the Crcuit Court did not
err in declining to order consolidated arbitration.

g(...continued)
such cases, third-party beneficiaries or signatories to guaranties may invoke
the appropriate arbitration agreenent. Id.; see, e.g., Conpania Espanola de

Petroleos, S.A. v. Nereus Shipping, S. A, 527 F.2d 966 (2d Cir. 1975).

9
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B. Tripartite Arbitrati on Argunents
UPW contends that the Crcuit Court erred in failing to
conpel tripartite arbitration, arguing that the Grcuit Court

i nproperly ignored the body of federal case |aw concerning
tripartite arbitration for this type of |abor dispute. W
concl ude, however, that the Crcuit Court did not err in
declining to conpel arbitration at the request of a nonsignatory
to the relevant arbitration agreenent and in the wake of
confirmed bipartite arbitration awards.

1. Appl i cabl e Hawai ‘i Law

UPWurges us to apply federal common | aw regardi ng
tripartite arbitration. That body of lawis not binding on this
court. Indeed, all parties agree that Hawai ‘i collective
bargai ning |l aw (HRS Chapter 89) and the Hawai ‘i Uniform
Arbitration Act (HRS Chapter 658A) govern the present dispute.
Thus, we first look to Hawai ‘i |law on this issue.

HRS Chapter 658A provides a statutory mechani sm for
conpelling arbitration. Under HRS 8§ 658A-7,% if the court finds

4/ HRS § 658A-7 provides:

Motion to conpel or stay arbitration. (a) On notion
of a person showing an agreement to arbitrate and all eging
anot her person's refusal to arbitrate pursuant to the
agreenment:

(1) If the refusing party does not appear or does
not oppose the motion, the court shall order the
parties to arbitrate; and

(2) If the refusing party opposes the motion, the
court shall proceed summarily to decide the
issue and order the parties to arbitrate unless
it finds that there is no enforceable agreenment
to arbitrate.

(b) On motion of a person alleging that an
arbitration proceeding has been initiated or threatened but
that there is no agreenment to arbitrate, the court shal
proceed sunmmarily to decide the issue. |If the court finds
that there is an enforceable agreement to arbitrate, it
shall order the parties to arbitrate.

(c) If the court finds that there is no enforceable
agreement, it shall not, pursuant to subsection (a) or (b),
order the parties to arbitrate

(d) The court shall not refuse to order arbitration

because the claim subject to arbitration |lacks merit or
(continued...)
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that "there is an enforceable agreenent to arbitrate, it shal
order the parties to arbitrate.” HRS 8§ 658A-7(b).

When faced with a notion to conpel arbitration, the
court nust generally inquire into: (1) whether there is a valid
agreenent to arbitrate; and (2) whether the dispute falls within
the scope of that agreenent. Koolau Radiology, Inc., 73 Haw. at

445, 834 P.2d at 1300. When agreenents reserve questions of
arbitrability for the arbitrator, as they do here,¥ the court
may only consider the first prong. Batenman Constr., Inc., 77
Hawai ‘i at 485-86, 889 P.2d at 62-63; see also Bronster v. United

Public Wrkers Local 646, 90 Hawai ‘i 9, 14-15, 975 P.2d 766, 771-
72 (1999).

4(...continued)
grounds for the claimhave not been established
(e) If a proceeding involving a claimreferable to

arbitration under an alleged agreement to arbitrate is
pending in court, a notion under this section shall be made
in that court. Otherwi se a motion under this section shal
be made in any court as provided in section 658A-27

(f) If a party makes a motion to the court to order
arbitration, the court on just terms shall stay any judicia
proceedi ng that involves a claimalleged to be subject to

the arbitration until the court renders a final decision
under this section.
(9) If the court orders arbitration, the court on

just terms shall stay any judicial proceeding that involves
a claimsubject to the arbitration. If a claimsubject to
the arbitration is severable, the court may Ilimt the stay
to that claim

Sl UPW s col |l ective bargaining agreement provides:

In the event the Enployer disputes the arbitrability
of a grievance the Arbitrator shall determ ne whether the
grievance is arbitrable prior to or after hearing the nerits
of the grievance. If the Arbitrator decides the grievance
is not arbitrable, the grievance shall be referred back to
the parties without decision or recommendation on its
merits.

Simlarly, HGEA's collective bargaining agreement provides:

If the Enployer disputes the arbitrability of any
grievance, the Arbitrator shall first determ ne whether the
Arbitrator has jurisdiction to act; and if the Arbitrator
finds that the Arbitrator has no such power, the grievance
shall be referred back to the parties without decision or
recommendation on its nmerits.

11
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UPW ar gues that whether it may conpel arbitration
bet ween HGEA and the DOT is a question of arbitrability, properly
reserved for the arbitrator under both agreenments. This argunent
confuses two separate issues. One is a question of
arbitrability, i.e., whether the underlying dispute falls within
the scope of HGEA s arbitration agreenent. See Univ. of Haw
Prof'l Assenbly v. Univ. of Haw., 66 Haw. 207, 210, 659 P.2d 717,
719 (1983). This proposition presupposes, however, that UPW has

standing to i nvoke HGEA s agreenent. Under Kool au, we nust first
determ ne whether UPWnmay i nvoke an arbitration agreenent to
which it is not a party. Koolau Radiology, Inc, 73 Haw. at 445,
834 P.2d at 1300; see Bronster, 90 Hawai ‘i at 15, 975 P.2d at 772
("[NJo agreenent can divest the court of the authority to address

the first [Koolau prong].").

Al t hough public policy favors arbitration as a neans of
resolving disputes, arbitration is ultimately a matter of
contract. Sher v. Cella, 114 Hawai ‘i 263, 267, 160 P.3d 1250,
1254 (App. 2007). "[A] party cannot be required to submt to
arbitration any dispute which he has not agreed so to submt."

Id. (internal quotation marks and citation omtted). To warrant
conpelling arbitration, there nust be "an underlying agreenent
between the parties,” i.e., the party seeking to conpel
arbitration and the opposing party. Luke v. Gentry Realty, Ltd.,
105 Hawai ‘i 241, 247, 96 P.3d 261, 267 (2004) (enphasis added;
internal quotation marks and citation omtted). Here,

i ndi sput ably, HGEA and the DOT have a valid agreenent to
arbitrate disputes that arise between the state enpl oyer and HGEA
enpl oyees. The agreenent does not contenplate arbitration for

di sputes with UPW a nonsignatory.

Cenerally, parties who are not signatories to an
arbitration agreenment may not conpel the signatories to
arbitrate. Sher, 114 Hawai ‘i at 267, 160 P.3d at 1254; Luke, 105
Hawai ‘i at 247, 96 P.3d at 267. A few limted exceptions exist.

12
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A nonsignatory agent may invoke an arbitration agreenment in two
ci rcunst ances:

First, when the signatory to a written agreenment containing
an arbitration clause must rely on the terns of the witten
agreement in asserting its claims against the nonsignatory.
Second, when the signatory to the contract containing a[n]
arbitration clause raises allegations of substantially
interdependent and concerted m sconduct by both the

nonsi gnatory and one or more of the signatories to the
contract.

Luke, 105 Hawai ‘i at 248, 96 P.3d at 268 (citation omtted). UPW
does not fit wthin either of those exceptions.

Moreover, even if we viewthe situation in the reverse
-- as UPWseeking to conpel HGEA, a nonsignatory, to arbitrate
under UPWs agreenent -- we reach the sane result. Though the
court in Luke did not address possible exceptions to that rule,
it pointed to a Second Circuit case recognizing five exceptions
under which a court nmay bind nonsignatories to arbitration
agreenents. |d. at 248 n.11, 96 P.3d at 268 n.11. The exceptions
fall under the following theories: "1) incorporation by
reference; 2) assunption; 3) agency; 4) veil-piercing/alter ego;

and 5) estoppel.” Thonson-CSF, S.A. v. Am Arb. Ass'n, 64 F.3d
773, 776 (2d Cr. 1995). None of themis applicable here.
Under applicable Hawai ‘i |law, the Crcuit Court did not

err in refusing to conpel tripartite arbitration

2. Federal Case Law

UPW does not point to any state courts that have
adopt ed the federal approach, and we have di scovered none.
Mor eover, as di scussed above, the Uniform Arbitration Act
provi des anple mechani snms for conpelling tripartite arbitration
vi a consol i dati on when separate proceedi ngs are pending. HRS 88§
658A-7, 658A-10. There is no gap in relevant state |aw that
would require resort to federal common |law. See Price v.
Gbayashi Haw. Corp., 81 Hawai ‘i 171, 181, 914 P.2d 1364, 1374
(1996) ("[Where Hawai ‘i case |aw and statutes are silent, this

13
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court can look to parallel federal |aw for guidance.").
Nevert hel ess, we have carefully considered UPWs argunents.
Federal courts have generally adopted a favorable
approach toward tripartite arbitration of jurisdictional disputes
bet ween | abor unions. "Jurisdictional disputes” arise when two
or nore unions each claimto be entitled, under their respective
col l ective bargai ning agreenents, to the sane work. Carey v.
West i nghouse Elec. Corp., 375 U. S. 261, 263 (1964). Tripartite
arbitration nmay be appropriate as a neans to avoid conflicting

awards that grant the same work to multiple unions. Retail,

Wiol esale & Dep't Store Union, Local 390 v. Kroger Co., 927 F.2d
275, 278 (6th Cir. 1991) (Kroger 11); Local No. 850, Int'l Ass'n
of Machinists & Aerospace Wrrkers v. T.I.ME.-DC, Inc., 705 F. 2d
1275, 1276-77 (10th Cr. 1983). Tripartite arbitration is often
nore "practicabl e, econom cal and convenient for the parties and

the arbitrator” because it avoids the inefficiencies of duplicate
proceedi ngs. Colunbia Broad. Sys., Inc. v. Am Recording &
Broad. Ass'n, 414 F.2d 1326, 1329 (2d Cr. 1969) (citation
omtted).

The arbitration awards at issue here did not concern

the sanme work, but rather involved two different positions in
different units and on different islands. The Hunter award
concerned an F-2 position, no. 01235, in the Wndward Landscapi ng
Crew on Oahu. The Uesato award concerned an F1-10 position, no.
01349, in the Hi |l o- Hamakua Roadway Mai ntenance Unit on Hawai ‘i .
Each award granted prospective relief for tenporary assignnents
of those positions only. The Uesato award cauti oned the DOT
against utilizing UPWseniority lists in granting tenporary

assi gnnents of bargaining unit 2 positions. However, it did not
order the DOT to cease enploying the lists. The awards are not
strictly in conflict; it is possible for the DOT to fully conply
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with both.¥ The fundanental purpose of tripartite arbitration —
to avoid conflicting arbitration awards that | ock the enployer in
an i npossi ble position — is not net here. See Kroger |1, 927
F.2d at 278 ("[T]he nere possibility of exposure to inconsistent
l[iabilities" does not warrant tripartite arbitration); Colunbia
Broad. Sys., Inc., 414 F.2d at 1329.

A second purpose of tripartite arbitration is to

finally resolve disputes that would otherwi se remain perpetually
mred in a jurisdictional no man's |l and. See Transp.-Comt'n
Enps. Union v. Union Pac. R R Co., 385 U S. 157, 161-62 (1966).
Here, the State sought an alternative resolution: a petition for

a declaratory ruling now pending with the HLRB. The HLRB' s
ruling, or further collective bargaining, could finally resol ve
t he controversy.

Finally, the federal case |aw on which UPWrelies
sinply does not support conpelling tripartite arbitration in this
case. The United States Suprene Court laid the framework for
tripartite arbitration in Union Pacific. There, a tel egraphers

union referred its grievance over a jurisdictional dispute to the
Rai | road Adjustnent Board for arbitration pursuant to the Railway
Labor Act. 385 U. S. at 158. The clerks' union, which clainmed it
was entitled to the sane work assignnents, declined to
participate pursuant to a policy of the Railway Labor Executives
Association. 1d. at 158-59, 159 n.2. The Suprene Court granted
certiorari "in order to settle doubts about whether the

Adj ust ment Board nust exercise its exclusive jurisdiction to

8 UPW al so highlights three previous awards concerning tenporary

assignments of bargaining unit 2 positions to UPW enpl oyees. However, these
also are not in strict conflict as they resol ved di sputes over different
positions in different units. The King award concerned the Bridge Mintenance
Supervi sor F1-11 position, no. 22788, in the Bridge Maintenance Subunit on
Oahu. The Wo award concerned the General Maintenance and Repair Supervisor
position in the Grounds & General Services Subunit of the Maintenance Section
of the Airports Division. Finally, the Bryan award concerned the | ead vehicle
repair supervisor position in the Autonotive Equi pment Services Division of
the City & County Public Wbrks Departnment. Each award |imted prospective
relief to the positions at issue
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settle disputes like this in a single proceeding with al
di sputant unions present." 1d. at 160. It held that the
Adj ust nent Board was required to do so. Id.

The Railway Adjustnment Board derived its authority from
a statutory nmandate to "provide for the pronpt and orderly
settlenment of all disputes.” 1d. at 162 (internal quotation
mar ks and citation omtted). It could not fulfill this mandate
if limted to the "nmerry-go-round situation” of conflicting
bipartite clains. 1d. The Court remanded the case to the Board
and directed it to grant the clerks' union a second opportunity
to join the arbitration. 1d. at 165-66. |f the union again
declined, the Board was to enter a binding award resol ving the
entire dispute. 1d. In rendering its decision, the Board was
directed to consider other contracts "between the railroad and
any other union involved in the overall dispute.” 1d. at 166
(internal quotation marks and citation omtted).

In the instant case, the arbitrator does not enjoy such
broad authority to finally settle all disputes. Rather, both
agreenents limt the arbitrator's authority to settling disputes
under each respective agreenent. The precedential value of Union
Pacific is therefore slim See Louisiana-Pac. Corp. v. Int'l
Bhd. of Elec. Wrkers Local Union 2294, 600 F.2d 219, 224 (9th
Cr. 1979) (noting that collective bargaining agreenents often do

not grant arbitrators "the kind of expansive purview given to the
Rai | road Adj ustnment Board").
Uni on Pacific paved the way for a trend in federal

common | aw favoring tripartite arbitration of jurisdictiona
di sputes. See, e.g., US. Postal Serv. v. Am Postal Wrkers
Uni on, 893 F.2d 1117, 1121 (9th Cr. 1990) (noting trend).
However, the circuits have not reached a consensus as to

preci sely when such arbitration is appropriate. W have found no
cases extending tripartite arbitration so far as requested in
this case — against the will of the second union and the
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enpl oyer, and in the wake of confirmed bipartite arbitration
awar ds.

In determ ning when tripartite arbitration is
appropriate, federal courts have wei ghed two key concerns:
preserving the finality of bipartite arbitrati on awards and
honoring the parties' arbitration agreenents.

The federal circuit courts are divided over whether
they may conpel tripartite arbitration despite the existence of
bipartite arbitration awards. A primary purpose of conpelling
tripartite arbitration is to avoid the inefficiencies and
potential inconsistencies of duplicate proceedings. See Kroger
11, 927 F.2d at 280-82; Colunbia Broad. Sys., Inc., 414 F.2d at
1329. The value of arbitrating |abor disputes often lies in

obtaining final, binding decisions. At least two circuits — the
Fifth and the Ninth — have held that tripartite arbitration is
not appropriate where final bipartite awards have al ready been
rendered. Louisiana-Pacific Corp., 600 F.2d at 226; U.S. Postal
Serv., 893 F.2d at 1121; Local 1351 Int'l Longshorenens Ass'n v.
Sea-Land Serv. Inc., 214 F. 3d 566, 572-73 (5th Cr. 2000). The
Si xth, Tenth, and Second Circuits have rejected that approach.
Enery Air Freight, Corp. v. Int'l Bhd. of Teansters, Local 295,
185 F.3d 85, 92 (2d Cir. 1999); Kroger |I, 927 F.2d at 280;
T.I.ME. -DC, Inc., 705 F.2d at 1277-78. However, on closer

exam nation, those cases are distinguishabl e.

UPW hi nges its argunment on the factors articulated in
Enery. There, the issue on appeal was whether the district court
had abused its discretion in denying the enployer's request to
conpel tripartite arbitration. Enmery, 185 F.3d at 92. Al though
bot h uni ons had obtained arbitration awards, neither had yet
confirmed them |d. at 87-88. The Second Circuit affirmed the
deni al, but declined to adopt a hardline rule according
di spositive status to the existence of final bipartite awards.
Id. at 91-92. It reasoned that circunstances may arise where the
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parties could not have anticipated a second arbitration or
conflicting awards. [1d. at 92. |In such cases, a blanket rule
woul d frustrate the objectives of all parties. [1d. The court
i nstead adopted a "flexible, fact-based approach that affords
full play to the discretion and equitable instinct of the
district court.” 1d. It outlined a variety of factors for
consideration -- essentially a balancing test. 1d. at 91.
Rel evant factors include the breadth of arbitration provisions,
t he exi stence or |ikelihood of conflicting arbitrati on awards,
the conpatibility of arbitration procedures between the two
agreenents, the nature of relief granted, and the enployer's
fault in failing to anticipate the jurisdictional conflict. |[d.
Thi s approach is by no neans w dely adopted. W have
found no cases outside the Second Circuit expressly adopting the
Enery bal ancing test. Nonetheless, even if we were to apply it
inthis case, we would find no reason to disturb the Grcuit
Court's discretion. The arbitration provisions at issue do not
provide for jurisdictional disputes, and HGEA s agreenent
outlines grievance procedures that were not invoked. The awards
were not entirely inconsistent, and the prospective relief was
limted so as to avoid placing the DOT in an inpossible position.
Mor eover, the parties could have anticipated the dispute and
contracted around it.” Thus, the bal ance of factors weighs
agai nst disturbing the Crcuit Court's concl usion
The Tenth Circuit addressed the issue of bipartite
awards in T.I.ME. -DC. In that case, conpeting unions obtained

conflicting arbitration awards regardi ng the sane work
assignments. 705 F.2d at 1275-76. The enployer was "in the

i mpossi bl e position of having to conply with both awards
coextensively." |d. at 1276. Wen the first union instituted an
action to enforce its award, the district court ordered al

u I ndeed, they may still do so, as the HLRB ordered the parties to
engage in collective bargaining.
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parties to submt to tripartite arbitration. 1d. The first
uni on appealed. 1d. The Tenth Grcuit affirmed on the basis
that the first union "effectively nooted the appeal” inits reply

brief by adopting the stance of the second union and enpl oyer
that tripartite arbitration was appropriate. 1d. at 1278. Here,
by contrast, both HGEA and the DOT renmain opposed to tripartite
arbitration

The Sixth Circuit considered the weight of bipartite
awards in a set of cases involving the sane enployer. It held
that "[b]efore tripartite arbitration may be ordered, the parties
i nvol ved first must have a duty to engage in separate bipartite

arbitration over the subject matter involved.” United |ndus.
Wrkers v. Kroger Co., 900 F.2d 944, 947 (6th Cr. 1990) (Kroger
). In that case, however, the second union had not initiated
its grievance process. 1d. at 946. The court did not address

the situation at bar, where the parties have concl uded bipartite
arbitration and obtai ned bindi ng awards.

In Kroger I1, the Sixth Grcuit declined to rest its
deci sion sinply on the existence of bipartite awards. Kroger ||
927 F.2d at 280. There, the bipartite awards were fundanental |y
i nconsi stent, as they nandated the enployer to offer the sane
work to both unions. [d. at 281. Because the enployer could not
possi bly conply with both awards, the court reasoned that the
policy of according finality to arbitration awards woul d be
di sserved "by blindly ordering enforcenent of conflicting
arbitration awards rendered in separate proceedi ngs, neither of
which had the ability to bind all interested parties.” 1d. at
280. Here, by contrast, the awards do not place the DOT in an
i npossi ble position of having to select which award to conply
with to the exclusion of the other. And, unlike the enployer in
Kroger |1, the DOT remains firmy opposed to tripartite
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arbitration. The court's concerns in Kroger Il are therefore not
present here.¥

UPWrelies particularly on Ofice & Prof'|I Enps. Int'l
Union v. Sea-Land Serv., Inc., 210 F.3d 117 (2d Cr. 2000), for
the proposition that tripartite arbitration is appropriate where

bi partite awards have been issued. There, conpeting unions both
cl aimed the sane work assignnents and obtai ned conflicting
arbitration awards. [|d. at 118. The first union, OPEIU
confirnmed its arbitration award in a district court of New York
Id. at 119. Wen the second union, |ILA sought to confirmits
arbitration award in a Texas court, the court instead ordered
both unions and their enployer to participate in tripartite
arbitration. |1d. at 120-21. After losing in tripartite
arbitration, OPEIU sought to enforce its original arbitration
award in the New York court pursuant to Rule 70 of the Federal
Rul es of Civil Procedure. 1d. at 121. The New York court
declined to enforce the award. [1d. On appeal, the sole issue
was whet her the New York court had authority to decline

8 The court in Kroger Il also expressed dissatisfaction with the
Ninth Circuit's reasoning in Louisiana-Pacific. 927 F.2d at 280. The Ninth
Circuit held that Union Pacific was inapplicable to a dispute akin to the one
at bar. Loui si ana-Pacific Corp., 600 F.2d at 224. It reasoned that the
Rai | way Adj ustment Board in Union Pacific enjoyed broad statutory authority to
resolve jurisdictional disputes, whereas collective bargaining agreements

rarely grant arbitrators that authority. 1d. However, the court acknow edged
that the enployer could have conpelled tripartite arbitration while separate
arbitration proceedings were pending. 1d. at 225-26. The Kroger |1 court

opi ned that this reasoning was contradictory. 927 F.2d at 280. It alleged

that the "obvious thrust" of the Ninth Circuit's distinction between statutory
and contractual authority was that "a party should not be conpelled to submt
to tripartite arbitration unless he has expressly assumed that obligation in
his contract.” Id.

Kroger Il1's criticismm sses the mark. The Ninth Circuit did not
take the position that tripartite arbitration is only available when specific
contractual provisions allowit. Nor is that position a necessary step in the
Ninth Circuit's | ogic. Rat her, it merely recogni zed that where the agreenents
do not specifically provide for tripartite arbitration, the parties may,
during the pendency of separate proceedings, seek a court order of
consol i dation under applicable federal |aw. Loui si ana-Pacific Corp., 600 F.2d
at 225-26. This is consistent with the view that the arbitrator usually does
not have contractual authority to order such arbitration. It is also
consistent with the Ninth Circuit's deference to the parties' agreements
regarding the finality of arbitration awards.
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enforcenment of the first arbitration award. |d. at 123-24. The
Second Circuit did not address whether the Texas order conpelling
tripartite arbitration was appropriate. 1d.; see Sea-Land Serv.

Inc., 214 F.3d at 572. UPWs reliance on this case is therefore
m spl aced.

A few nonths later, the Fifth Grcuit addressed the
Texas order, squarely facing the issue that the Second Crcuit
had si destepped. Sea-Land Serv., Inc., 214 F.3d at 572. It
pl aced great weight upon the finality of the judgnent confirm ng

OPEIU s original arbitration award. 1d. The Texas court's order
conpelling tripartite arbitration underm ned that finality,
violating principles of collateral estoppel and res judicata.
Id. The court concluded that conpelling tripartite arbitration
"was i nappropriate in the wake of the final judgnment which OPEIU
had obtained."” I1d. at 573.

The Ninth Circuit also preserved the binding character
of arbitration awards in Louisiana-Pacific. There, two unions

obtai ned conflicting arbitration awards granti ng each back- pay
for the same work assignnment. 600 F.2d at 220-21. The first
union confirmed its award, though the enployer unsuccessfully
sought to conpel tripartite arbitration. 1d. at 221. Wen the
second uni on sought to confirmits award, the enployer again
sought tripartite arbitration and appealed the trial court's
denial. 1d. at 221-22. The Ninth Grcuit held that the enpl oyer
was bound by the final character of both awards, as it had agreed
under its respective collective bargai ning agreenments. 1d. at
225-26. Although requiring it to pay both unions for the sane
wor k was arguably harsh, it ultimately bore the risk of such a
scenario. 1d. The enployer could have anticipated the problem
by incorporating a pertinent contractual provision or by
conpelling tripartite arbitration before final awards were
rendered. 1d.
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Here, as in Louisiana-Pacific and Sea-LlLand, the

parties' bargai ned-for expectations surrounding the finality of
arbitration awards mtigate against conpelling tripartite
arbitration. Both unions obtained confirmation of their
arbitration awards, converting theminto enforceable judgnents.
See Mkelson v. United Servs. Auto. Ass'n, 122 Hawai ‘i 393, 395,
227 P.3d 559, 561 (App. 2010) (recognizing that confirmation of
arbitration awards converts theminto enforceabl e judgnents).

Such awards may only be vacated, nodified, or corrected in
accordance wth chapter 658A. HRS § 658A-22 (2001). As a
result, conpelling tripartite arbitration would underm ne the
finality that all parties contracted for in their arbitration
agr eenent s.

A rel ated concern surrounds uphol ding the grievance
procedures enbodied in the unions' collective bargaining
agreenents. A nunber of courts have held that tripartite
arbitration may not be conpelled absent a "contractual nexus,"”
i.e., a contractual duty to engage in a bipartite arbitration
over the matter. Kroger I, 900 F.2d at 947; U.S. Postal Serv.,

893 F.2d at 1120. In Kroger 1, the enployer, concerned about the
possibility of conflicting arbitration awards, sought to conpel a
second union to join in tripartite arbitration. 900 F.2d at 945-
46. Al though the first union had invoked its arbitration
agreenent by first follow ng the contractual grievance procedure,
nei ther the second union nor the enployer had done so with
respect to the second union's contract. 1d. Under the terns of
its collective bargaining agreenent, the second union had only
consented to arbitration where the four steps for processing a
grievance had first been followed. 1d. at 947. Because those
steps had not been followed, the arbitration provision was not
triggered and there was no contractual nexus for either bipartite
or tripartite arbitration. 1d.; see also U.S. Postal Serv. V.
Nat'l Rural Letter Carriers' Ass'n, 959 F.2d 283, 285, 287 (D.C
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Cr. 1991); Local 7-0018, Paper, Allied-Indus., Chem & Energy
Wrkers (PACE) Int'l Union v. Ws. Gas Co., 410 F. Supp. 2d 769,
774 (E.D. Ws., 2006).

In Kroger 11, Retail Union filed a grievance and
obtained an award in its favor. Kroger Il, 927 F.2d at 276. The

Teansters uni on subsequently obtained a conflicting award in its
favor. |1d. Both unions then sought to confirmtheir arbitration
awards. 1d. at 277. Instead of confirm ng either award, the
court ordered tripartite arbitration. 1d. On appeal, the Sixth
Circuit concluded that because the Teansters had filed an
arbitrabl e grievance, a contractual nexus was present. |d. at
279.

The Ninth Circuit took an arguably narrower approach to

the "contractual nexus" requirenment in US. Postal Serv., 893

F.2d 1117. There, one union initiated arbitration against the
enployer. 1d. at 1119. A second union sought to intervene, but
the arbitrator refused because no specific provision in the
agreenent permtted intervention. 1d. In an action initiated by
the enpl oyer to conpel tripartite arbitration, the court

recogni zed that "[t]ripartite arbitrationis, in effect, a
consolidation of two individual, consensual arbitrations.” |1d.
at 1120. By seeking to intervene, the second union consented to
arbitration on the nerits of the dispute. 1d. The court

confirmed the hol ding of Louisiana-Pacific that parties nust seek
tripartite arbitration "before receiving conflicting awards."
1d. at 1121.

Here, no grievance is pending between HGEA and the DOT.
Unli ke the arbitration awards in Kroger 11, which were not
confirnmed, both awards were confirnmed in this case. As in Kroger
I, HGEA did not seek to invoke its arbitration agreement with
regard to UPWs class grievance. The contractual nexus was
| acking, and tripartite arbitration was not appropriate.
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Moreover, in Kroger |1, the arbitration awards were
fundanmental |y i nconsistent: each nmandated assi gnment of the sane
work to different unions. 927 F.2d at 281. Unli ke Loui si ana-

Pacific, the court could not possibly enforce both awards. [d.
Yet absent tripartite arbitration, the union that "won the race”
in obtaining the first award woul d prevail solely on that basis.
Id. (discussing Tenth GCrcuit's T.I.ME.-DC, Inc. case). The
court therefore took a broader approach than the Ninth Crcuit by

conpelling tripartite arbitration despite the existence of
bi partite awards. |d. at 281-82. Here, because the arbitration
awards are not nutually unenforceable, the concerns underlying
Kroger |1 are not present.

Accordingly, we reject UPWs argunent that the Crcuit
Court erred in failing to apply the federal common law in this
case.
V. CONCLUSI ON

For these reasons, we conclude that the Crcuit Court

did not err in denying UPWs notion to conpel tripartite
arbitration. W affirmthe Crcuit Court's June 29, 2007
Judgnent .
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