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NO. CAAP-10- 0000019

| N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
DOUGLAS H. DRAKE, Pl aintiff/Appellee/ Cross-Appellee,
V.

EARL K. GASPAR AND DI ANA DANMVEYER- GASPAR,
Def endant s/ Appel | ant s/ Cr oss- Appel | ees,

and

UNI TED STATES OF AMERI CA ( DEPARTMENT OF THE TREASURY,
| NTERNAL REVENUE SERVI CE), MAKALEI ESTATES COVMUNI TY ASSOCI ATI ON,
DI ANE ELLI'S, Defendant s/ Appel | ees/ Cross- Appel | ees,

and

FRANKLI N PAUL EMBERNANTE, LEILANI PAULI NE EMBERNANTE,
Def endant s/ Appel | ees/ Cr oss- Appel | ant s

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCUI T
(CIVIL NO. 10- 1- 0067K)

ORDER GRANTI NG I N PART AND DENYI NG | N PART
OCTOBER 1, 2010 MOTI ON FOR DI SM SSAL OF APPEAL
(By: Fol ey, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of (1) Plaintiff/Appelleel/Cross-Appellee
Dougl as H Drake's (Appellee Drake) Cctober 1, 2010 notion to
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di sm ss appel late court case nunmber CAAP-10-0000019, and (2) the
record, it appears that we have jurisdiction over Defendants/
Appel | ant s/ Cross- Appel | ees Earl Kamakahanohano Leslie Gaspar and
Di ana Roberta Danneyer Gaspar’s (the Gaspar Appel |l ants) appeal
fromthe October 20, 2010 judgnment of foreclosure issued by the
Circuit Court of the Third Circuit (Crcuit Court)?! pursuant to
Hawai i Revised Statutes 8 667-51(a)(1) (Supp. 2009), but we | ack
jurisdiction over Defendants/Appell ees/Cross-Appellants Franklin
Paul Enbernate and Leil ani Pauline Enbernate's (the Enbernate
Cross- Appel | ants) cross-appeal fromthe Cctober 20, 2010 judgnent
of foreclosure because the Enbernate Cross-Appellants' cross-
appeal is untinely under Rule 4.1(b)(1) of the Hawai ‘i Rul es of
Appel | ate Procedure (HRAP)

The COctober 20, 2010 judgnent of foreclosure is an
appeal abl e judgnent pursuant to HRS § 667-51(a)(1). "Wen a
civil appeal is permtted by law, the notice of appeal shall be
filed within 30 days after entry of the judgnent or appeal abl e
order."” HRAP Rule 4(a)(1). The Gaspar Appellants filed their
Septenber 13, 2010 notice of appeal after the Crcuit Court
announced its decision, but before entry of the Cctober 20, 2010
j udgnment of foreclosure. Nevertheless, "[i]f a notice of appeal
is filed after announcenent of a decision but before entry of the
j udgnent or order, such notice shall be considered as filed
imedi ately after the tinme the judgnment or order becones final
for the purpose of appeal.” HRAP Rule 4(a)(2). Accordingly, the
Gaspar Defendants' appeal is timely under HRAP Rule 4(a)(2), and

The Honorable Ronald |barra presiding.
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we have jurisdiction over the Gaspar Appellants' appeal pursuant
to HRS § 667-51(a)(1).

Wth respect to the tineliness of the Enbernate Cross-
Appel  ants' cross-appeal, however, "[t]he cross-appellant shal
file with the clerk of the court appealed froma notice of cross-
appeal and pay the filing fee within 14 days after the notice of
appeal is served on the cross-appellant, or wwthin the tine
prescribed for filing the notice of appeal, whichever is later."
HRAP Rule 4.1(b)(1). 1In the instant case, the later of these two
time periods is the thirty-day tinme prescribed for filing the
noti ce of appeal under HRAP Rule 4(a)(1). The Enbernate Cross-
Appel lants did not file their Novenmber 23, 2010 notice of cross-
appeal within thirty days after entry of the Cctober 20, 2010
j udgnment of foreclosure, as HRAP Rule 4.1(b)(1) requires.
Therefore, the Enbernate Cross-Appellants’ cross-appeal is
untinmely under HRAP Rule 4.1(b)(1). The failure to file a tinely
notice of appeal in a civil matter is a jurisdictional defect
that the parties cannot waive and the appellate courts cannot
disregard in the exercise of judicial discretion. Bacon v.
Karlin, 68 Haw. 648, 650, 727 P.2d 1127, 1128 (1986); HRAP Rule
26(b) ("[NJo court or judge or justice is authorized to change
the jurisdictional requirenents contained in Rule 4 of [the
HRAP]."). Consequently, we lack jurisdiction over the Enbernate
Cross- Appel l ants’ cross-appeal. Accordingly,

| T 1S HEREBY ORDERED that we grant in part and deny in
part the October 1, 2010 notion to dism ss appellate court case

nunber CAAP-10-0000019 in that we disnm ss the Enbernate Cross-
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Appel  ants’ cross-appeal. The parties shall proceed with the
briefing for the Gaspar Appellants' appeal according to HRAP
Rul e 28.

DATED: Honol ulu, Hawai ‘i, Decenber 29, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



