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NO. CAAP-10- 0000017

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ' |, Pl aintiff-Appellee,
V.
JOSEPH VAI M LI, Defendant - Appel | ee
and

FREEDOM BAI L BOND, Surety-Mvant/ Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CR. NO. 09-1- 0410)

ORDER DI SM SSI NG APPEAL FOR LACK OF JURI SDI CTI ON
(By: Leonard, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of (1) Surety/Appell ant Freedom Bail Bonds’
(Appel I ant Freedom Bail Bonds) Novenber 29, 2010 notion for
tenporary remand and (2) the record, it appears that we do not
have jurisdiction over Appellant Freedom Bail Bonds' appeal from

t he August 16, 2010 "Findi ngs of Fact, Conclusions of Law, and
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Order Denying FreedomBail Bond's Mdtion to Set Aside Judgnent
and Order of Forfeiture of Bail Bond" issued by the Grcuit Court
of the First Crcuit! (the August 16, 2010 order), because
Appel | ant Freedom Bail Bonds' appeal is untinely under Rul e
4(a) (1) of the Hawai ‘i Rul es of Appellate Procedure (HRAP).

"The right to an appeal is strictly statutory.” State

v. Ontiveros, 82 Hawai ‘i 446, 449, 923 P.2d 388, 391 (1996)

(citation omtted). The statute that authorizes nost appeals
fromcircuit court crimnal matters is Hawaii Revised Statutes
(HRS) 8§ 641-11 (Supp. 2009), which provides that "[a]ny party
deem ng onesel f aggrieved by the judgnent of a circuit court in a
crimnal matter, may appeal to the internedi ate appellate court,
subj ect to chapter 602 in the manner and within the tine provided
by the rules of the court.” HRS § 641-11. That provision does
not apply to this appeal, however, because a proceedi ng involving
the "forfeiture of a bond is a civil proceeding.”" State v.
Camara, 81 Hawai ‘i 324, 329 n.7, 916 P.2d 1225, 1230 n.7 (1996)
(citation omtted). The suprenme court has expl ained that the
statute authorizing an appeal froma bail forfeiture proceeding
is HRS § 804-51 (Supp. 2009), and

t he appeal able event is the order denying the notion to set
aside the judgnment of forfeiture.

Once a mption to set aside is denied, the surety may
appeal such denial as in the case of a final judgment.
Pursuant to Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule
4(a) (1), a notice of appeal froma final judgment nmust be
filed within thirty days fromthe date of entry of the
judgment - in this case, thirty days fromthe order denying
the notion to set aside.

State v. Camara, 81 Hawai ‘i at 329, 916 P.2d at 1230 (footnote

omtted). The August 16, 2010 order denies Appellant Freedom

1 The Honorable Randal K.O. Lee presiding.

-2-
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Bai | Bonds' notion to set aside the bail forfeiture regarding
Def endant - Appel | ee Joseph Vaimli, and, thus, HRS § 804-51
aut hori zes an appeal fromthe August 16, 2010 order.

An appeal, however, nust be tinmely in order to be
valid. The suprenme court has held that, in an appeal froma
ruling in a bail bond forfeiture proceeding, "HRAP [Rule] 4(a),
as opposed to HRAP [Rule] 4(b), applies because forfeiture of a

bond is a civil proceeding.” State v. Camara, 81 Hawai ‘i at

329 n. 7, 916 P.2d at 1230 n.7 (citation omtted). Thus, the
rules governing civil proceedings control this case. "Wen a
civil appeal is permtted by law, the notice of appeal shall be
filed within 30 days after entry of the judgnent or appeal abl e
order."” HRAP Rule 4(a)(1).

Appel I ant Freedom Bail Bonds did not file its Septenber
16, 2010 notice of appeal within thirty days after entry of the
August 16, 2010 order, as HRAP Rule 4(a)(1l) required, and, thus,
Appel | ant Freedom Bail Bonds' appeal is untinely. The failure to
file atinmely notice of appeal in a civil matter is a
jurisdictional defect that the parties cannot waive and the
appel l ate courts cannot disregard in the exercise of judicial

di scretion. Bacon v. Karlin, 68 Haw. 648, 650, 727 P.2d 1127,

1128 (1986). Therefore, we lack jurisdiction over this appeal.?

Accordi ngly,

2 Because we | ack jurisdiction and dism ss this appeal, we do not

address Appellant’s November 29, 2010 motion for tenporary renmand.
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| T 1S HEREBY ORDERED that this appeal is dismssed for
| ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Decenber 30, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



