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NO. 29644
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Plaintiff-Appellee, v.
ALEXANDER DAMO, Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FGCRIM NAL NO 08-1-2280)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding J., Fujise and G noza, JJ.)

Def endant - Appel | ant Al exander Dano (Danp) appeals from
t he Judgnent of Conviction and Sentence filed on January 15, 2009
inthe Famly Court of the First Crcuit! (famly court). The
famly court found Danpb guilty of Harassnment, in violation of
Hawai i Revised Statutes (HRS) § 711-1106(1)(a) (Supp. 2008).

On appeal, Danp contends (1) the famly court erred
when it found that M nor was conpetent to testify at trial and
(2) there was insufficient evidence to convict Dano of
Har assnent .

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Dano's
points of error as follows:

(1) The famly court did not err when it found that
M nor was conpetent to testify at trial under Hawaii Rul es of
Evidence (HRE) Rule 603.1. Rule 603.1 disqualifies a w tness
fromtestifying if the witness is "incapable of expressing
oneself so as to be understood, either directly or through
interpretation by one who can understand the person” or
"incapabl e of understanding the duty of a witness to tell the

1 The Honorable Gale L.F. Chi ng presided.
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truth.” "[T]he question of testinonial conpetency nust be
determ ned on a case by case [sic] basis.”" State v. Kel ekolio,
74 Haw. 479, 528, 849 P.2d 58, 80 (1993).

During his conpetency hearing, Mnor testified that he

understood the truth and that he would testify truthfully. M nor
responded to questions fromthe famly court about three exanples
of the truth. Over the defense's objection, the famly court
found that M nor was conpetent to testify. Whether M nor
hesitated in response to the famly court's questi ons does not
invalidate the court's determ nation that he was conpetent to
testify under HRE 603. 1.

(2) The famly court did not err in convicting Dano of
Har assment because there was substantial evidence adduced at
trial to prove each elenent of HRS § 711-1106(1)(a), which
provi des:

§711-1106 Harassment. (1) A person commits the
of fense of harassment if, with intent to harass, annoy, or
al arm any ot her person, that person:

(a) Strikes, shoves, kicks, or otherwi se touches
anot her person in an offensive manner or
subjects the other person to offensive physica
contact[.]

At trial, the vice-principal (Vice-Principal) of
M nor's school testified that on Novenber 24, 2008, Mnor's
teacher sent Mnor to the office because Mnor "had a noticeabl e
brui se on his forehead." Vice-Principal described the bruise as
the size of a golf ball and a little darker than M nor's skin,
with some redness. Vice-Principal also testified that there were
a couple of purple, black, and bl ue brui ses extendi ng down
Mnor's left shin.

A counselor fromMnor's school also testified,
corroborating Vice-Principal's testinony about the bruising on
M nor's shin on Novenber 24, 2008.

On direct, Mnor testified he told Vice-Principal that
his father had caused the bruises on his leg. Mnor further
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i ndi cated that his dad had hit himat home and sonetine after
getting hit, Mnor had visited the health roomat school.

Thi s evidence substantially supports Danp's conviction
under HRS § 711-1106(1)(a). Damp's intent can be reasonably
inferred fromthe circunstances. State v. Eastman, 81 Hawai ‘i
131, 141, 913 P.2d 57, 67 (1996) (holding that "proof by
circunstanti al evidence and reasonable inferences arising from

ci rcunst ances surroundi ng the defendant's conduct is
sufficient").

(3) There is no evidence M nor consented to the
harassnent that caused the heavy bruising he suffered. See HRS
§ 701-115(2) (1993) (providing that "[n]o defense may be
considered by the trier of fact unless evidence of the specified
fact or facts has been presented").

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Judgnment of Conviction
and Sentence filed on January 15, 2009 in the Famly Court of the
First CGrcuit is affirned.

DATED: Honol ul u, Hawai ‘i, August 30, 2010.
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