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NO. 29301
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
LLOYD JONES, Defendant - Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE FIFTH CIRCUI T
(CR. NO. 07-1-0034)

MEMORANDUM CPI NI ON
(By: Nakamura, Chief Judge, Fujise, and G noza, JJ.)

Def endant - Appel | ant LI oyd Jones (Jones) appeals from
t he Judgnent of Conviction and Probation Sentence (Judgnent)
filed on July 10, 2008, in the Grcuit Court of the Fifth Crcuit
(circuit court).! Plaintiff-Appellee State of Hawai ‘i (State)
charged Jones by conplaint with one count of second degree
assault, in violation of Hawaii Revised Statutes (HRS) 8§ 702-
711(1)(d) (Supp. 2009).2 A jury found Jones guilty as charged.
The circuit court sentenced Jones to five years of probation and
ninety days of jail confinenent, and it ordered himto pay
restitution in the amount of $2,379. 00.

On appeal, Jones argues that the circuit court erred by
proceeding with the trial, even though Jones's trial counsel
(defense counsel) stated that defense counsel was not prepared,
because Jones hinself stated that Jones did not want a

1 The Honorable Randal G.B. Val enci ano presided.
2 HRS Section 707-711(1)(d) provides:

§ 707-711 Assault in the second degree. (1) A person
commts the offense of assault in the second degree if:

(d) The person intentionally or knowi ngly causes bodily
injury to another person with a dangerous
instrument[.]
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conti nuance. Jones further argues that defense counsel was
ineffective for failing to nove for a continuance.

Jones al so asserts that defense counsel provided
i neffective assistance by: (1) failing to enforce Jones's rights
under the speedy trial requirenents of Hawaii Rul es of Penal
Procedure (HRPP) Rule 48 (2000); (2) failing to call w tnesses at
trial who Jones clains could have excul pated him (3) calling a
W tness, Jones's wife, that was allegedly detrinmental to Jones's
defense; and (4) persuading Jones not to testify. Finally, Jones
argues that the circuit court erred by: (1) failing on its own
initiative to instruct the jury on the | esser included offense of
third degree assault; and (2) failing to give Jones's proposed
jury instruction on self-defense.

We affirm Jones's conviction.

| . BACKGROUND
A

Jones was charged with using a dangerous instrunent,
nanmel y, an "axe and/or pipe," to know ngly cause bodily injury to
the conpl ai ning w tness, John Evans (Evans). The charge stemred
froma February 17, 2007, altercation between Jones and Evans
that took place in the Kapa'a area on Kaua‘'i. The State contended
that Jones aggressively attacked Evans because Evans uri nated
near Jones's van, and during this altercation, Jones hit Evans
with a small ax (hatchet) or a pipe.

B
On April 14, 2008, the parties appeared before the
circuit court for jury trial. Defense counsel stated that he was

not ready to proceed to trial, but that his client wanted to
proceed to trial.® Defense counsel stated the follow ng reasons
for his unpreparedness: (1) defense counsel had received fromthe

3 The apparent reason that Jones wanted to proceed to trial was that he
could not afford to take further time off from work and was under threat from
his supervisor that he would be fired if he did not "clear this matter up[.]"

Def ense counsel stated, "because of [Jones's] job situation, [Jones] feels
conmpelled to go to trial despite the fact that | have told [Jones] repeatedly
that | do not feel ready to proceed.”
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State that norning thirty-five pages of transcribed interview
statenents of Jones, Evans, and a witness, Ray Balai (Balai),
and needed tinme to "digest the statenents and incorporate them
into [his] case"; (2) an energency room physician who treated
bot h Evans and Jones for injuries after the altercation was
unable to testify because he was on vacation; (3) defense counsel
was unable to serve subpoenas on pertinent defense w tnesses
i ncluding Jones's wife and his step-son; (4) defense counsel
wanted nore tinme to consider issuing a subpoena for another
doctor if the original enmergency room physician was unavai l abl e;
and (5) defense counsel had not received pertinent nedical
records.* Defense counsel told the circuit court that he woul d
normal ly nove to continue or dismss the matter, but "because of
my client's job circunstance, . . . [Jones] feels conpelled to
proceed today. And despite the fact that | have repeatedly
advi sed [Jones] that | am not ready because of the late
di scovery, [Jones] wants to go to trial today."

The foll ow ng exchange t hen occurred:

[Court]: [T]he problemin this case is that your
client doesn't want you to make a nmotion to continue, and

think that's your concern. Is that correct?

[ Def ense counsel]: That's correct, your Honor.

[ Court]: In spite of the fact that your client
doesn't want you to nmake the motion to continue, would you
still be willing to represent M. Jones in this case?

[ Def ense counsel]: Yes, your Honor.

[ Court]: M. Jones, your attorney, [defense counsel],

has given the Court a number of reasons for the making of a
notion to continue. And the Court, taking those reasons
into account, would consider, favorably consider, granting
the oral motion made by [defense counsel], if it was made.

* The prosecutor represented that he had inherited the case froma
nunber of different deputies and that Jones al so had been represented by prior
counsel. The prosecutor stated that his files indicated that discovery had
previously been provided to Jones, but was not sure of the content of what was
previously disclosed. The prosecutor did not dispute that Jones's current
defense counsel had just received the transcribed interview statenments that
nor ni ng. Def ense counsel noted that the date of transcription for the
interview statements was in May and June of 2007, whereas the prosecutor
stated his files indicated that the prior discovery had been provided in
February 2007.
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But because you are the client and you get to make

deci sions, to an extent, regarding how your case is managed
and/ or presented, it is the Court's understanding that you
don't want your case continued in spite of all these reasons

given by [defense counsel]; is that correct?
[Jones]: That's correct.
[Court]: And [defense counsel] did raise sone

enmpl oyment issues that you may have regarding this
proceeding. So it is the Court's understanding that
[defense counsel] has discussed additional discovery that he
just received regarding statements made by you, M. Bal ai
and M. Evans that are in written formand for himto review
that; that the emergency room doctor, Dr. Pakroy, is not
avail abl e, apparently he is off island, either on vacation
or just not available; that he hasn't been able to serve the
subpoena on [Jones's wi fe] and/or your child; and that Dr.
Evan Lee may or may not be available to testify in your

trial and he doesn't have medical records.

So, in spite of all of that, do you want your case
continued with the Court giving you a date later on to allow
[defense counsel] to address these five issues? Or do you
want your trial to proceed today?

[Jones]: I want ny trial to proceed today.

[Court]: Okay. And do you understand [defense
counsel] wants to make that motion to continue, but because
he is not authorized, that he's not going to make that
motion; and in spite of not making that notion, even though
[defense counsel] believes that the motion should be nmade,
he is still willing to be your attorney in this case? Do
you understand that?

[Jones]: Yes.

[ Court]: Do you have any objections with [defense
counsel] continuing to be your attorney in spite of the fact
that he has told the Court that he believes a motion to
continue should be nmade on your behalf, but he is not going
to do that because you are not authorizing it?

[Jones]: Ri ght .

During a break in jury selection, an additional
exchange occurred outside the hearing of the jury, in which the
circuit court reiterated to Jones the circunstances surrounding
Jones's request to proceed with the trial that day. Jones again
confirmed that he wanted to proceed with the trial as schedul ed.

C.

At trial, Evans testified that on February 18, 2007, he
went with about a dozen of his famly and friends to a canal by
the Kapa‘a |ibrary to go crabbing. Jones, along with his step-

4
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son and wi fe, happened to also be in the sane area with his van.
Evans testified that he twice went to a corner of the canal area
to urinate. Jones's step-son and wife testified that Evans
urinated on or in the vicinity of Jones's van, which Evans

deni ed.

Evans testified that Jones told Evans that Evans was
"in his territory," to which Evans responded "Brah, you got a
probl en?" whil e wal ki ng away. Evans asserted that Jones then
rushed Evans from behi nd, slamred Evans agai nst a fence, and
tried to gouge out Evans's eyes. During this struggle, Evans was
struck in the back of his head and on his face with an object,
but he did not know what the object was. Evans sustained a cut
to his head, which required four staples to close, and cuts above
his left eyebrow, to his right eyelid, and to his right cheek,
whi ch required stitches.

The State called two friends of Evans who were present
at the scene of the altercation. One witness, Balai, testified
that he initially saw Jones's wife, Tracey Jones (Tracey),

SWi nging a hatchet in the area of the altercation between Jones
and Evans. Balai then went to his truck and grabbed a broken
shovel handle. Upon returning, he saw Jones with the hatchet and
saw Jones hit Evans with the hatchet twice. Balai used the
shovel handle to block Jones fromhitting Evans a third tine with
the hatchet, and then Bal ai grabbed the hatchet. The other

wi t ness, Lawyer Dabney (Dabney), testified that he al so saw
Tracey swinging a hatchet. Dabney ran back to his vehicle to
find something to stop Tracey fromhitting Jones with the

hat chet, and returned with a tree branch. Wen he returned,

Bal ai was al ready hol di ng the hatchet, and Dabney saw Jones

hol ding a piece of netal rebar. A police officer who arrived at
the scene testified that upon his arrival, he wi tnessed Jones

hol ding a netal stake or rebar, and Bal ai hol ding a shovel

handl e.

Jones's step-son, Calvin Bosworth (Bosworth), testified
that Evans was the first aggressor and that Balai was the one who

5
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was w el ding the hatchet during the altercation, not Jones.
Bosworth also testified that he did not think the hatchet
bel onged to him Tracey, or Jones. Tracey testified that Evans
threatened to kill her several tinmes, that she saw Balai hit
Jones with a "club,"” and that she saw Evans hit Jones in the head
with a liquor bottle. Tracey also testified that she did not
hol d the hatchet or "ax" until she saw it laying in the parking
| ot as she was | ooking for her phone. She assuned it was hers
because her famly used an ax to cut wood, and she put it back
into her van. At the scene, Tracey told a police officer that
"[t]he ax belongs to us. It is our ax[.]" Jones did not testify
in his own defense.
1. STANDARDS OF REVI EW
A Plain Error
The appellate court "will apply the plain error
standard of review to correct errors which seriously affect the
fairness, integrity, or public reputation of judicial
proceedi ngs, to serve the ends of justice, and to prevent the
deni al of fundanental rights.” State v. Sawer, 88 Hawai ‘i 325,
330, 966 P.2d 637, 642 (1998). An appellate court's "power to
deal with plain error is one to be exercised sparingly and with
caution because the plain error rule represents a departure from
a presupposition of the adversary system-- that a party nust
| ook to his or her counsel for protection and bear the cost of
counsel's mstakes." State v. Randles, 112 Hawai ‘i 192, 194, 145
P.3d 735, 737 (App. 2006) (quoting State v. Kel ekolio, 74 Haw.
479, 515, 849 P.2d 58, 74-75 (1993)).
B. Ineffective Assistance of Counsel

When an ineffective assistance of counsel claimis
rai sed, the question is: "When viewed as a whol e, was the
assi stance provided to the defendant '"within the range of
compet ence demanded of attorneys in crimnal cases?" "

Addi tionally, the defendant has the burden of establishing
ineffective assistance of counsel and must meet the

foll owing two-part test: 1) that there were specific errors
or om ssions reflecting counsel's lack of skill, judgment,
or diligence; and 2) that such errors or om ssions resulted
in either the withdrawal or substantial inmpairment of a
potentially meritorious defense
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State v. Janto, 92 Hawai ‘i 19, 31, 986 P.2d 306, 318 (1999)
(citation omtted and internal block quote format changed).
C. Jury Instructions

When jury instructions or the omi ssion thereof are at
i ssue on appeal, the standard of review is whether, when
read and considered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng

Erroneous instructions are presunmptively harnmful and
are a ground for reversal unless it affirmatively appears
fromthe record as a whole that the error was not
prej udi ci al

Error is not to be viewed in isolation and consi dered

purely in the abstract. It nmust be exam ned in the |ight of
the entire proceedings and given the effect which the whole
record shows it to be entitled. In that context, the rea

question beconmes whether there is a reasonable possibility
that error may have contributed to conviction

If there is such a reasonable possibility in a
crimnal case, then the error is not harm ess beyond a
reasonabl e doubt, and the judgment of conviction on which it
may have been based nmust be set aside

State v. Gonsal ves, 108 Hawai ‘i 289, 292-93, 119 P.3d 597, 600-01
(2005) (internal quotation marks, citations, and brackets

omtted; internal block quote format changed).

I11. DI SCUSSI ON
A
After Jones was advi sed of defense counsel's desire for
a continuance and the supporting reasons, Jones told the circuit
court that "I want ny trial to proceed today." Neverthel ess, on
appeal , Jones now contends that his conviction nust be overturned
because the circuit court honored his request to proceed to
trial. Jones further argues that defense counsel provided
i neffective assistance by failing to contravene Jones's w shes
and request a continuance. W conclude that these argunments |ack
merit.
1
In conformance with Jones's w shes, defense counsel did
not nmove to continue the trial. Accordingly, there was no
continuance notion for the circuit court to rule upon. Jones's

7
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argunent that the circuit court erred boils dowm to a claimthat
the circuit court conmtted plain error in failing to sua sponte
order a conti nuance.

It is difficult for a trial judge to know the extent to
which an attorney is conpetent and prepared to proceed to trial.
Therefore, the trial judge nmust rely on counsel to nove for a
continuance if circunstances arise which preclude counsel from
conpetently representing his or her client. There may be
extraordinary circunstances in which a court's failure to order a
trial continuance sua sponte may rise to the level of plain
error. However, Jones has not shown, based on the record in this
case, that the circuit court commtted plain error.

I n support of his argunent, Jones cites case | aw which
states that a defendant has the exclusive right to deci de whet her
to plead guilty, waive a jury, or testify in his or her own
behal f. See, e.qg., Wainwight v. Sykes, 433 U S. 72, 93 n.1
(1977) (Burger, J., concurring) ("Only such basic decisions as
whether to plead guilty, waive a jury, or testify in one's own
behalf are ultimately for the accused to make."); United States
v. Moody, 977 F.2d 1425, 1430 (11th Gr. 1992). However, a
def endant's excl usive province to decide these three issues does
not nmean that a defendant's w shes in other areas are not
significant or should not be considered by counsel or the trial
court.

In State v. Richie, 88 Hawai ‘i 19, 960 P.2d 1227
(1998), the Hawai ‘i Supreme Court cited to the Anerican Bar
Associ ati on (ABA) Defense Function Standards in the context of
addressing a defendant's ineffective assistance of counsel claim

The ABA Defense Function Standards provide useful guidance
in determ ning which decisions must be made by the defendant
and whi ch decisions are the province of counsel

St andard 4-5.2 Control and Direction of the Case.

(a) Certain decisions relating to the conduct of
the case are ultimately for the accused and others are
ultimately for defense counsel. The decisions which
are to be made by the accused after full consultation
wi th counsel include:
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(i) what pleas to enter;
(ii) whether to accept a plea agreenent;
(iii) whether to waive a jury trial

(iv) whether to testify in his or her own
behal f; and

(v) whether to appeal

(b) Strategic and tactical decisions should be
made by defense counsel after consultation with the
client where feasible and appropriate. Such deci sions
include what witnesses to call, whether and how to
conduct cross-exam nation, what jurors to accept or
stri ke, what trial motions should be made, and what
evidence should be introduced.

Ameri can Bar Association, Standards for Crim nal Justice --
Prosecuti on Functi on and Defense Function, Standard 4-5.2
(3d ed. 1993)

Id. at 39, 960 P.2d at 1247 (enphasis added). Thus, the ABA
standards state that defense counsel should consult with the
client where feasible and appropriate before nmaking tactical
decisions that are within the province of defense counsel. W

al so note that under the Hawai ‘i Rul es of Professional Conduct
(HRPC), a lawer is required to consult with his or her client
concerning the objectives of representation and the neans by

whi ch these objectives are to be pursued. See HRPC Rule 1.2(a).°®

In this case, it was appropriate for defense counsel
to consider Jones's strong desire to proceed to trial and the
consequences that a continuance woul d have on Jones's interests.
The circuit court specifically asked defense counsel whether he

5 HRPC Rule 1.2 provides in relevant part:
Rul e 1.2. SCOPE OF REPRESENTATI ON.

(a) A lawyer shall abide by a client's decisions concerning
the objectives of representation, subject to paragraphs (c), (d)
and (e), and shall consult with the client as to the means by
whi ch the objectives are to be pursued. A lawyer shall abide by a
client's decision whether to accept an offer of settlement of a
matter. In a crimnal case, the |lawyer shall abide by the
client's decision, after consultation with the |awer, as to a
plea to be entered, whether to waive jury trial, and whether the
client will testify.
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was willing to represent Jones in the case despite the matters
def ense counsel described as affecting his preparedness. Defense
counsel said yes. Defense counsel did not state that he was

i nconpetent to proceed or nove to withdraw fromthe case.

The record indicates that defense counsel was al ready
representing Jones at |east as of February 25, 2008, when a
hearing was held at which the State nmade an oral notion to
continue the trial. At that hearing, the circuit court granted
the State's oral notion. Trial was continued to April 14, 2008,
and comenced on that date. Thus, prior to the eventual trial,
it appears that defense counsel had been representing Jones for
an adequate period of tinme to becone famliar with the case. The
record further shows that defense counsel received the interview
statenents in the norning, before jury selection. Opening
statenents were not given and the State's case did not begin
until that afternoon, and defense counsel did not cross-exam ne
Evans, the State's first witness, until the follow ng day.
Therefore, defense counsel had an opportunity to review the
interview statenents before opening statenents and before having
to cross-examne the State's first witness. Finally, during the
trial, defense counsel did not state that matters had arisen
whi ch rendered himinconpetent to represent Jones, nor did
def ense counsel ask for a continuance. Based on the existing
record, we cannot say that the circuit court's failure to sua
sponte continue the trial constituted plain error.

Qur conclusion is supported by the principles
underlying the invited error doctrine. Under that doctrine,
def endant cannot by his own voluntary conduct invite error and
then seek to profit thereby.” Phillips v. State, 527 So. 2d 154,
156 (Ala. 1988); see also Jones v. State, 600 P.2d 247, 250 ( Nev.
1979) (stating that where the defendant participated in the
al l eged error, the defendant was estopped fromraising any
obj ection on appeal); Adkins v. State, 930 So. 2d 524, 538-40
(Ala. Crim App. 2001) ("When a conpetent defendant know ngly and
voluntarily chooses a | awful course of action or defense

a

10
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strategy, counsel is essentially bound by that decision. |If the
defendant is prejudiced in sone respect by his own decision, he
shoul d not | ater be heard to conplain about those consequences by

chal I engi ng the conduct of his counsel." (Citation omtted.)).®
The Hawai ‘i Suprene Court "has acknow edged that, as a genera
rule, invited errors are not reversible.” State v. Nichols, 111

Hawai ‘i 327, 339 n.7, 141 P.3d 974, 986 n.7 (2006).” Even if an
invited error does not preclude appellate review, the invited
nature of the alleged error should factor into the plain error
anal ysi s.

Here, Jones hinself, after being apprised of defense
counsel's situation and desires, told the circuit court that he
wanted to proceed to trial. The fact that Jones hinself insisted
on proceeding to trial reinforces our viewthat the circuit
court's failure to sua sponte order a continuance on the day of
trial did not "seriously affect the fairness, integrity, or
public reputation of judicial proceedings." See Sawer, 88
Hawai ‘i at 330, 966 P.2d at 642. Vacating Jones's conviction
because the circuit court failed to sua sponte order a
conti nuance woul d not "serve the ends of justice," nor is it
necessary to "prevent the denial of fundanental rights." [1d.

2.

Jones al so contends that defense counsel provided
i neffective assistance by failing to request a continuance on the
nmorning of trial to enable defense counsel to becone better
prepared for trial. W disagree. Based on the existing record,
Jones has not met his burden of denonstrating his entitlenent to
relief on this ineffective assistance of counsel claim

51In Phillips and Jones, the error was invited by the defendant's
counsel while in Adkins, the error was invited by the defendant hinself.

” The supreme court also noted in Nichols that "the general rule is
i napplicable where an invited error is so prejudicial as to be plain error or
to constitute ineffective assistance of counsel."” Nichols, 111 Hawai ‘i at 339
n.7, 141 P.3d at 986 n.7.

11
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Jones has not shown that conpetent counsel for a
crimnal defendant in the situation facing Jones's defense
counsel woul d have noved for a continuance over Jones's objection
or noved to wthdraw fromthe case. Although defense counse
i ndi cated that he wanted nore tinme to prepare, |awers often
desire nore tine to prepare for trial. Wen questioned by the
circuit court, defense counsel said he was willing to represent
Jones in the case. Defense counsel did not say he was
i nconpetent to represent Jones and did not nove to w thdraw
Jones has not denonstrated that defense counsel's |evel of
pr epar edness was such that conpetent counsel for a crimnal
def endant, under the circunstances facing Jones's defense
counsel, woul d have declined to proceed.

During trial, defense counsel did not revisit the need
for a continuance or note instances where his ability to cross-
exam ne w tnesses or defend Jones was inpaired. Jones does not
point to portions of the trial transcript which indicate with any
particularity that defense counsel's cross-exam nation of the
State's witnesses was deficient. Nor does Jones denonstrate or
expl ain how t he absence of the energency room physician or the
del ayed production of nedical records® substantially inpaired
Jones's defense.® Thus, Jones has failed to neet his burden,
based on the record before us, of show ng that defense counsel's
failure to nove for a continuance to give defense counsel nore
time to prepare resulted in the withdrawal or substanti al
i npai rment of a neritorious defense.

8 The record shows that during a nmorning break in jury selection, the
State provided defense counsel with copies of the medical records defense
counsel claimed he had not received.

® Jones called his wife and step-son as witnesses at trial. Accordingly,

the concerns defense counsel raised about his inability to serve subpoenas on
Jones's wife and step-son were resol ved.

12
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B.

Jones argues that defense counsel was ineffective for
prejudicing Jones's rights under HRPP Rul e 48.1° Jones contends
t hat defense counsel rendered ineffective assistance by failing
to nove to dism ss the charge based on a violation of HRPP Rul e
48. Jones al so contends that defense counsel was ineffective for
(1) "possibl[y]" failing to object to the State's request for a
conti nuance on February 25, 2008, and (2) failing to seek a
continuance on the day of the eventual trial, because had defense
counsel objected on February 25, 2008, or sought a continuance on
the day of trial, the State woul d have been forced to dismss the
charge under HRPP Rule 48. Jones has not supplied this court
with a sufficient record to evaluate these clains, as it is his
burden to do, and we therefore reject them

Approxi mately 421 days el apsed between the tine of
Jones's arrest and the date of trial. This appears in part
attributable to the fact that Jones initially entered a no
contest plea to a |l esser charge, but later wwthdrew it. Al though
Jones asserts that the HRPP Rule 48 tinme |imts had been viol ated
before his April 14, 2008, trial,! Jones fails to support this
assertion with references to matters in the record, specifically,

10 HRPP Rule 48 in part provides:

(b) By Court. Except in the case of traffic offenses that
are not puni shable by inprisonment, the court shall, on notion of
t he defendant, dism ss the charge, with or without prejudice in
its discretion, if trial is not commenced within six nmonths:

(1) fromthe date of arrest if bail is set or fromthe
filing of the charge, whichever is sooner, on any offense based on
the same conduct or arising fromthe same crim nal episode for
whi ch the arrest or charge was made;

HRPP Rule 48 also sets forth numerous different categories of periods of time

that "shall be excluded in conputing the time for trial commencement." HRPP
Rul e 48(c); see also HRPP Rule 48(d).

11 The State disputes Jones's contention that the HRPP Rule 48 tine
limts had been violated before the trial

13
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the transcripts of the hearings at which trial continuances were
gr ant ed.

This court was presented with a simlar situation in
State v. Maddox, 116 Hawai ‘i 445, 173 P.3d 592 (App. 2007). 1In
Maddox, the defendant argued on appeal that his trial counsel was
ineffective for failing to file a notion to dism ss the
i ndi ctment pursuant to HRPP Rul e 48 because the trial was not
commenced within the tine period required by HRPP Rule 48. I1d.
at 463, 173 P.3d at 610. The defendant "did not include as part
of the record on appeal transcripts of hearings held on the
State's notions to continue the trial that were granted by the

circuit court.” 1d. W concluded that the defendant "failed to
meet his burden of denonstrating 'error by reference to matters
in the record." Wthout the mssing transcripts, [the defendant]

cannot show that HRPP Rul e 48 had been viol ated and thus cannot
meet his burden of denonstrating that his counsel was ineffective
for failing to file a HRPP Rule 48 notion to dismss." |1d.
(quoting State v. Hoang, 93 Hawai ‘i 333, 334, 3 P.3d 499, 500
(2000)). Accordingly, we rejected the defendant's claimthat his
counsel provided ineffective assistance in failing to file an
HRPP Rule 48 notion to dismss the indictnent. 1d.

Here, Jones has likew se failed to provide this court
with transcripts of the hearings at which the trial continuances
were granted. Wthout the relevant transcripts, we are unable to
determ ne whet her there were non-excl udabl e del ays that exceeded
the tinme limt set forth under HRPP Rul e 48. Because Jones did
not satisfy his threshold burden of show ng that HRPP Rul e 48 was
viol ated, Jones's claimthat his defense counsel provided
i neffective assistance by not noving to dismss on HRPP Rul e 48
grounds nust fail.

Jones's failure to provide this court with the rel evant
transcripts is also fatal to his related clains that defense
counsel's "possible failure” to object to the State's request for
a continuance on February 25, 2008, and failure to seek a
continuance on the day of trial constituted ineffective

14
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assi stance because such conduct prejudiced Jones's HRPP Rul e 48
rights. Wthout the relevant transcripts, we are unable to
assess whet her an objection by defense counsel would have
rendered the continuance granted on February 25, 2008, non-
excl udabl e or whether a request by defense counsel for a
continuance on the day of trial would have led to an HRPP Rule 48
violation. |In addition, these clains are unpersuasi ve because
they are based on specul ation. W do not know whet her the
circuit court would have granted the continuance on February 25,
2008, if defense counsel had objected. W also do not know how
|l ong a continuance the circuit court nmay have granted, if defense
counsel had requested one on the day of trial, and thus we cannot
say whet her any continuance granted woul d have resulted in an
HRPP Rul e 48 violation. Accordingly, we reject Jones's
i neffective assistance of counsel clains that are based on HRPP
Rul e 48.1?

C.

We al so reject Jones's clains that defense counsel was
ineffective for: (1) neglecting to call excul patory w tnesses at
trial; (2) calling as a witness Jones's wife, Tracey, who gave
testinmony detrinental to the defense, w thout defense counse
conducting an adequate prior investigation; and (3) persuadi ng
Jones to not testify. W conclude that Jones has not nmet his
burden of establishing the ineffectiveness of defense counsel
with respect to these clains based on the existing record.

Jones has not pointed to any reliable evidence in the
record indicating to what the all eged excul patory w tnesses would
have testified. See R chie, 88 Hawai ‘i at 39, 960 P.2d at 1247
("Ineffective assistance of counsel clains based on the failure
to obtain wtnesses nust be supported by affidavits or sworn

2 1nits answering brief, the State argues that inmplicit in Jones's
ineffective assistance of counsel claimis the assunption that a di sm ssal
under HRPP Rule 48 woul d have been with prejudice. In Iight of our analysis,
we need not address whether Jones was required to show that any di sm ssal
under HRPP Rule 48 woul d have been with prejudice.
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statenents describing the testinony of the proffered

W tnesses."); see also State v. Fukusaku, 85 Hawai ‘i 462, 481,

946 P.2d 32, 51 (1997) (concluding that a defendant's specul ation
about the potential testinony of uncalled wtnesses is
insufficient to support an ineffective assistance of counsel
claim. Jones also has not denonstrated through evidence in the
record that defense counsel provided ineffective assistance with
respect to calling Tracey as a witness. Thus, his clains
relating to the all eged excul patory wi tnesses and Tracey are

Wt hout nerit.

Jones's claimthat defense counsel was ineffective for
"persuadi ng" Jones not to testify at trial is equally wthout
merit. The Hawai ‘i Supreme Court has stated that since "the
deci sion whether or not to testify is a highly tactical one that
is 'ultimately coommitted to a defendant's own di scretion,’ an
attorney's recommendati on as to whether or not a defendant should
testify will rarely qualify as an error reflecting a 'lack of
judgnent.'" Jones v. State, 79 Hawai ‘i 330, 334, 902 P.2d 965,
969 (1995) (quoting Tachi bana v. State, 79 Hawai ‘i 226, 232, 900
P.2d 1293, 1299 (1995)). The record indicates that Jones was
gi ven a Tachi bana colloquy by the circuit court, and Jones does
not chal l enge the adequacy of the circuit court's advi senent.
Thus, Jones carries a high burden in proving that defense
counsel 's advi ce on whet her Jones should testify constitutes
i neffective assi stance.

Jones has not nmet that burden here. The record does
not include an explanation by defense counsel of the advice he
gave Jones on whet her Jones should testify or the reasons for
such advice. Jones has not denonstrated through evidence in the
record that defense counsel provided ineffective assistance in
advi sing Jones on whether to testify.

D.

Wth the exception of Jones's ineffective assistance of
counsel clains based on HRPP Rul e 48, we deny Jones's ineffective
assi stance of counsel clainms wthout prejudice to Jones raising
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such clainms at an HRPP Rule 40 proceeding. As to the clains
based on HRPP Rul e 48, Jones had the opportunity based on the
existing record to refer this court to matters that could

possi bly have supported his clainms that defense counsel provided
i neffective assistance, but Jones failed to do so. Wth respect
to Jones's other clains of ineffective assistance, however, we
concl ude that Jones did not have a fair opportunity to devel op
the record to support his clainms. W cannot say that with a nore
fully devel oped record, Jones would not be able to establish
these clainms. Accordingly, we deny w thout prejudice Jones's

i neffective assistance of counsel clains that are not based on
HRPP Rule 48. See State v. Silva, 75 Haw. 419, 439-40, 864 P.2d
583, 592-93, 593 (1993).

E

Jones argues that the circuit court erred by: (1)
all ow ng Jones to determ ne whether instructions on | esser
i ncl uded of fenses should be given to the jury; and (2) failing to
instruct the jury on |lesser included offenses. W agree on both
poi nts. However, we conclude that the circuit court's ultimate
error in failing to instruct the jury on | esser included offenses
was harnl ess.

After the conclusion of the evidentiary portion of
trial, the circuit court noted that evidence had been presented
t hat coul d suggest that Jones conmtted the |esser included
of fense of third degree assault, a m sdeneanor, or third degree
assault during a nutual affray, a petty m sdeneanor. The circuit
court then proceeded to give Jones hinself the option of whether
the jury would be instructed on the | esser included offenses.
After a colloquy between the circuit court and Jones, Jones
stated that he only wanted the circuit court to instruct the jury
on the charged of fense, second degree assault, and not on any
| esser included offenses. Accordingly, the circuit court did not
instruct the jury on |lesser included offenses.

The circuit court erred in allow ng Jones to control
t he decision on whether the circuit court would instruct the jury
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on | esser included offenses and in failing to instruct the jury
on | esser included offenses. In State v. Haani o, 94 Hawai ‘i 405,
413, 16 P.3d 246, 254 (2001), the Hawai ‘i Suprenme Court hel d that
“trial courts nust instruct juries as to any included offenses
when '"there is a rational basis in the evidence for a verdict
acquitting the defendant of the offense charged and convicting
t he defendant of the included offense . . . ." It further held
that "trial courts are duty bound to instruct juries 'sua sponte
regardi ng | esser included offenses,’ having a rational
basis in the evidence." 1d. at 415, 16 P.3d at 256 (citation and
footnote omtted; ellipsis in original).

Haani o went on to hold, however, that while the trial
court's failure to give appropriate included offense instructions
constitutes error, "[s]uch error . . . is harm ess when the jury
convicts the defendant of the charged offense or of an included
of fense greater than the included offense erroneously omtted
fromthe instructions.” 1d. at 415, 16 P.3d at 256. Here, the
jury convicted Jones of the charged of fense of second degree
assault. Thus, the circuit court's failure to instruct the jury
on | esser included offenses was harm ess error. See id. at 415-
16, 16 P.3d at 256-57.

F.

Jones's argunment that the circuit court erred in
failing to give his proposed jury instruction on self-defense is
w thout merit. Jones's proposed jury instruction on self-defense
consi sted of |anguage taken fromthis court's decision in State
v. Lubong, 77 Hawai ‘i 429, 433, 886 P.2d 766, 770 (App. 1994).
Jones argues that his proposed instruction "nore clearly” and in
"l ayman's terns" identifies the factors the jury nust consider in
determ ni ng whet her Jones's use of force was justified than the
foll ow ng | anguage used by the circuit court in its self-defense
i nstruction:

The reasonabl eness of the defendant's belief that the
use of such protective force was i mmedi ately necessary
shall be determ ned fromthe viewpoint of a reasonable
person in the defendant's position under the
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circunstances of which the defendant was aware or as
t he defendant reasonably believed themto be.

The Hawai ‘i Supreme Court has held that the above-
guot ed | anguage fromthe circuit court's instruction is a correct
statenent of the law. State v. Auqustin, 101 Hawai ‘i 127, 127-
28, 63 P.3d 1097, 1097-98 (2002). Jones does not claim
ot herwi se. W conclude that the circuit court did not err in
failing to give the self-defense instruction proposed by Jones.

| V. CONCLUSI ON

W affirmthe circuit court's July 10, 2008, Judgnent.

Wth the exception of Jones's ineffective assistance of counsel

cl ai ms based on HRPP Rul e 48, our affirmance is w thout prejudice
to Jones's raising his clainms of ineffective assistance of
counsel at a subsequent HRPP Rul e 40 proceeding.

DATED: Honol ul u, Hawai ‘i, August 5, 2010.
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