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NO. 28935
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
GERALD QLI VERGCS, Def endant - Appel | ant .

APPEAL FROM THE FAM LY COURT OF THE FIRST C RCUI T
(FC-CR NO. 07-1-1991)

MEMORANDUM CPI NI ON
(By: Nakamura, C. J., Fujise, Leonard, JJ.)

Def endant - Appel |l ant Gerald A iveros (Oiveros) appeals
fromthe Judgnent entered by the Famly Court of the First
Circuit (famly court).¥ Plaintiff-Appellee State of Hawai ‘i
(State) charged Aiveros with second degree terroristic
threatening, in violation of Hawaii Revi sed Statutes (HRS)

88 707-715 and 707-717(1) (1993).2 The conpl ai ning witness (CW

! The Honorable Patrick W Border presi ded.

2 Hawaii Revised Statutes (HRS) 8§ 707-715, 707-716 (Supp. 2009), and
707-717(1) provide, in relevant part:

8§707-715 Terroristic threatening, defined. A person
commts the offense of terroristic threatening if the person
t hreatens, by word or conduct, to cause bodily injury to another
person . :

(1) Wth the intent to terrorize, or in reckless disregard
of the risk of terrorizing, another person[.]

8§707-716 Terroristic threatening in the first degree
(1) A person conmmits the offense of terroristic threatening in
the first degree if the person conmits terroristic threatening

(a) By t hreatening another person on more than one
occasion for the same or a simlar purpose

(b) By threats made in a common scheme agai nst
di fferent persons;

(c) Agai nst a public servant

(conti nued. ..



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

was Oiveros's wife. Following a jury trial, diveros was found
guilty as charged. diveros was sentenced to probation for a
termof one year, wth the special condition that he serve
twenty-five days in jail

On appeal, Aiveros argues that the famly court: 1)
erred in admtting evidence of Aiveros's possession of a gun two
weeks prior to the charged offense; 2) erred in not granting a
mstrial after the Deputy Prosecuting Attorney (DPA) asked the CW
whet her the CW"saw [Aiveros] with a gun that you believed was
not registered?"; 3) erred in allowing the nother of Aiveros's
friend to testify about Aiveros's uninvited entry into a house
to look for the CWon the night follow ng the alleged of fense;
and 4) commtted plain error in giving an instruction on
terroristic threatening urged by the defense. Qdiveros also
argues that there was insufficient evidence to support his
convi ction.

For the reasons discussed below, we affirmdiveros's
convi ction.

BACKGROUND

At the tinme of the charged offense, Aiveros and the CW
were married and living in the sane house with their two
children. The CWtestified that on June 30, 2007, in the
evening, Aiveros, the CW and their children went to a house in
Kunia for a party. The CWdescribed diveros as |ooking "angry

2(...continued)

(d) Agai nst any emergency medi cal services personnel who is
engaged in the performance of duty. . . .; or
(e) Wth the use of a dangerous instrunment.

8§707-717 Terroristic threatening in the second degree.
(1) A person conmits the offense of terroristic threatening in
the second degree if the person commts terroristic threatening
other than as provided in section 707-716.
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nost of the night." Around 11:00 p.m, the CWand diveros got
into an argunent "down the street"” away fromthe party.
According to the CW she and A iveros had been tal king about
divorce "a lot" in the weeks leading up to the party. She
admtted telling the police that one of the things she and
Adiveros argued about that night was her |eaving Aiveros and
getting a divorce because he had changed.

The CWtestified that Dale "Josh" Tubon (Josh) also
attended the party and that Josh was there when the CWand
Aiveros were arguing. Josh and Aiveros had been best friends
for along tinme. After the argunent, the CWreturned to the
party and waited, while Aiveros remained on the street with
Josh. After Odiveros left the party, the CWand their two
children left the party wth Kei ko Tubon (Kei ko), Josh's wfe,
and went to the Tubons' house. The CWexplained that she left
the party with Kei ko, who was the CWs good friend, because the
Cw"didn't wanna sleep at hone with [Aiveros]" because if he was
angry she "didn't wanna have to argue with himor deal wth
anyt hing el se.”

The CWtestified that Keiko told her that Aiveros said
he was going to kill the CW The CWalso testified that Josh had
told her that Aiveros said he was going to kill her because she
"was the problemin the relationship.” The CWstated that she
did not know if Oiveros was serious when he nade the threat
"because he was angry" and "when you're angry you do -— a | ot of
dunb things." The CWacknow edged that while at the Tubons' hone
she was concerned about what A iveros m ght be doing and hoped
that he did not conme over that night while he was still angry.

The CWtestified that two weeks prior to the June 30,
2007, party, she observed Aiveros in possession of a gun. The
CWinitially testified that the gun was not a real gun, but an
Airsoft gun, which was also referred to as an "air gun" during
trial. However, she later testified that she did not know if the
gun was a real gun or an Airsoft gun. The CWstated that when
she had observed A iveros in possession of the gun and at the

3
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time of the party, she did not know whether the gun was real or
an Airsoft gun. On the night of the party and the foll ow ng
nmorni ng, the CWs previous observation of Aiveros in possession
of a "gun" was "a concern."

Wen the CWgot to the Tubons' house, one of her
friends called the police. The police arrived around 2:00 a.m
on July 1, 2007, and the CWnade a witten statenment. The CW
admtted that in her statenent, she wwote that on the night of
the party, she was "tal king about leaving [Aiveros] and getting
a divorce because he's changed."” She further acknow edged
witing that she went to the Tubons' house to get away from
Aiveros for her safety.

The CWtestified that she and Aiveros were still
married, but no longer lived together. She has had tine to
forgive Aiveros and did not want to be testifying at his trial.

Josh testified that he was a mutual friend of Aiveros
and the CW On the evening of June 30, 2007, Josh observed
Aiveros and the CWarguing, and Josh separated them Q. veros
was mad. After Josh separated the couple, the CWreturned to the
party while diveros remained outside with Josh. diveros told
Josh that Aiveros wanted to kill the CWand that "he was gonna
kill [the CW if she tried to leave him" To help him"do that,"
Adiveros asked Josh to "[wjatch the kids." diveros further
stated that "he was gonna go honme to get sonething." Josh
returned to the party and told the CWabout Oiveros's "threat."

Josh admtted on direct exam nation by the State that
he was concerned for the CWs safety on the night of the party.
On cross-exam nation, however, Josh stated that he did not take
Aiveros seriously and that diveros was angry and just "lettin'
out his frustrations.”" On re-direct exam nation, Josh admtted
that he took Aiveros's threat "a little serious" for the CWand
their kids, and that he made a statenment to the police because
"anyt hi ng can happen,"” and "when people are mad they do crazy
stuff.”
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Josh' s nother, Melissa Tubon (Melissa), testified that

at the time of the charged incident, she was living with Josh and
Kei ko. Melissa has known A iveros since he was in grade school
and he calls her aunty. Mlissa testified that on July 1, 2007,
the night after the charged incident, at around 11:30 p.m, she
awoke to see diveros standing at the foot of her bed, asking for
t he whereabouts of his wife and kids. Melissa stated that at
that point, Aiveros was not "welconme" in the house. diveros

i mredi ately proceeded upstairs to search the bedroons for the CW
VWhen Aiveros |located the CWin one of the bedroons, he entered
and closed the door. Melissa heard Aiveros ask the CWwhy she
was not answering or returning his phone calls. The couple was
"hol l ering" at each other so Melissa called 911

Aiveros did not testify. The defense contended that
Adiveros was sinply venting to his best friend and that the
all eged threat was not a "true threat" because it was conditional
and prem sed on the CWs attenpting to | eave Aiveros, an event
whi ch may or may not occur in the future.

DI SCUSSI ON
l.

A iveros argues that the famly court erred in
permtting the State to introduce evidence regarding Aiveros's
al | eged possession of a gun two weeks prior to the date of the
charged incident, because that evidence was irrelevant and
i nadm ssible. "Evidentiary rulings are reviewed for abuse of
di scretion, unless application of the rule admts of only one
correct result, in which case review is under the right/wong
standard."” State v. Loa, 83 Hawai ‘i 335, 348, 926 P.2d 1258,
1271 (1996). (citations and bl ock quote format omtted).

A

Prior to the commencenent of trial, Oiveros filed a
motion in limne seeking to preclude "[r]eferences to [his]
al | eged possession of a gun two weeks prior to the date in
guestion.” At the pretrial hearing on notions in |limne, the DPA
explained to the famly court that the State intended to
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i ntroduce evidence of two different guns: 1) an "air" gun, which
was |ocated in Aiveros's truck when he was arrested; and 2) a
"real unregistered" gun, which the CWsaw in Aiveros's
possession two weeks prior to the charged incident. The CW
apparently infornmed the police in her witten statenent that she
saw Aiveros wwth a gun two weeks before alleged terroristic
threat and that the gun was not diveros's gun and was not
registered to him?® Defense counsel argued that any reference
to either gun was prejudicial and irrel evant.

The famly court ruled that the State would be all owed
to admt evidence of the two guns, explaining that the existence
of a gun would be relevant to the CWs state of mnd as well as
Aiveros's intent to carry out the alleged threat.

The CWs testinony about the existence of the "real”
gun at trial was confusing. On direct exam nation by the State,
the CWtestified that two weeks prior to the June 30, 2007,

i ncident, she saw A iveros in possession of a gun that was "[n]ot
a real gun[,]" but an "Airsoft gun." She said that at the tine
of her observation and the June 30, 2007, incident, she did not
know i f the gun was real or not.

On cross-exam nation, the CWstated that she, Qi veros,
and their friends had air guns that they exchanged with each
other. She allowed her five-year-old child play with air guns.
The CWtestified that the gun she saw in Aiveros's possession
two weeks before the June 30, 2007, incident, which she had never
previously seen, could have been an air gun.

On redirect exam nation, the CWfirst denied seeing
Aiveros with a gun that was not an air gun two weeks before June

30, 2007. Upon further exam nation, the CWtestified: "I don't
know i f [the gun] was an Airsoft gun or a real gun. | know it
was a gun that was in the house.™ The CWfurther testified that

bet ween June 30, 2007, and the time of trial, she had "changed

% The CWs written statement to the police was not made part of the
record.
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her m nd" regardi ng whet her she believed the gun she saw was a
real gun.
B

Testinony regarding A iveros's possession of a gun two
weeks prior to the incident, and the CWs know edge of that
possession, was relevant to denonstrating the context and
circunstances in which the threat was nmade. It was al so rel evant
to showing that the threat constituted a "true threat," which is
required for a terroristic threatening prosecution. See State v.

Chung, 75 Haw. 398, 416-17, 862 P.2d 1063, 1072-73 (1993).

Adiveros told Josh that he "was gonna kill" the CW and
A iveros asked Josh to "watch the kids" because "he was gonna go
home to get sonething." Wen Aiveros's threats were

communi cated to the CWon the night of the party, the CWwas
concerned by her previous observation of Aiveros in possession
of a "gun" two weeks prior to the party. The evidence regarding
the CWs observation of diveros in possession of a gun tw weeks
prior to the charged incident was rel evant to show ng the context
in which the threat was made, including Aiveros's statenent that
"he was gonna go hone to get something." It was also probative
of Aiveros's ability to carry out the threat and the CWs
know edge regarding that ability. The gun testinony was rel evant
to whether the threat constituted a "true threat"” by conveying a
"gravity of purpose and i nm nent prospect of execution." [|d. at
416-17, 862 P.2d at 1073. W conclude that the famly court did
not err in admtting into evidence the CWs testinony regarding
A iveros's possession of a gun.

.

A iveros contends that the famly court erred in
denying his notion for a mstrial based on the DPA' s m sconduct
in asking the CWif she saw Aiveros with a gun the CWbelieved
was unregi stered. W conclude that any m sconduct by the DPA was
harm ess beyond a reasonabl e doubt.
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A
At the pre-trial hearing

DPA represented that she would not
that the gun possessed by A veros

ot her laws or regul ati ons surroundi

on the nmotions in limne, the
attenpt to elicit evidence
was "unregistered" or that any

ng the gun were viol at ed.

The DPA evidently expected the CWto say that the CW

saw Aiveros with a real
i nci dent .

gun two weeks before the charged
This is because the CWhad apparently informed the

police that the CWhad seen Aiveros with a gun that did not

belong to Aiveros and was not
however,

regi

had seen Adiveros with was not a rea
the CWtestified that she,

gun. On cross-exam nation
and their friends al
wi th each ot her,

pl ayed with air guns,
and the CWsuggested that the unfamliar gun she

stered to him As not ed,

the CWtestified on direct exam nation that the gun she

gun but an Airsoft or air
A iveros,
whi ch t hey exchanged

had seen Aiveros with may have been an air gun bel onging to one

of their friends.
On redirect exam nati on,

the DPA tried to inpeach the

CWwith a statenment the CWhad apparently nade to the police that
the gun the CWhad observed in Aiveros's possession was not

regi stered to diveros.

The inference the DPA was evidently

attenpting to draw was that because an Airsoft or air gun would

not need to be registered,

bei ng regi stered neant she was tal king about a real

the CWs reference to the gun as not

gun. The

famly court held a bench conference during which the DPA' s pl an

to i npeach the CWwas di scussed.

Unfortunately,

t he

transcription of the bench conference is garbled, w th nunerous

"unintelligible" portions.
whet her the DPA could refer to the

was raised during the bench conference,
rul ed.

exactly what the circuit court
st at e:

Motions in |imne .

di rect things which were not
(unintelligible) becone. But

8

is [sic]
Circunmstances can make it so that
at

It appears that the question of

unregi stered status of the gun
but it is not clear
The famly court did

not carved in stone.
(unintelligible)
i ssue and rel evant
I think you -- the way
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to get around it is just did -- did you ever see a gun
whi ch you believed not to be an air gun.

What you really wanna know is did you find a gun
whi ch wasn't an air gun but it was another kind of
gun.

You can ask that.

Fol | owi ng the bench conference, the follow ng
guestioni ng took place by the DPA:

Q. [CW, two weeks before June 30th, 2007, did you
see the defendant with a gun that was not an air gun?

A. No.

A. I don't know what it was. A -- what type of gun
it was that's why.

Q. Okay. You don't know what type of real gun or
air gun it was?

A. I don't know if it was an Airsoft gun or a real
gun. I know it was a gun that was in the house.

[ DPA] : May | proceed, Your Honor.

THE COURT: Depends on the question you're gonna
ask.

Q (By [DPA]) In your -- isn't it true that you saw
the defendant with a gun that you believed was not
regi stered?

Before the CWcoul d answer the question, defense counsel
objected. The famly court sustained the objection and struck
t he questi on.

After the State concluded its redirect exam nation of
the CW diveros noved for a mstrial based on the DPA s all eged
violation of her promse not to attenpt to elicit evidence of the
unregi stered status of the gun. The famly court denied the
nmotion for mstrial.
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B
"Prosecutorial m sconduct warrants a new trial or the
setting aside of a guilty verdict only where the actions of the
prosecutor have caused prejudice to the defendant's right to a

fair trial." State v. Maddox, 116 Hawai ‘i 445, 461, 173 P. 3d
592, 608 (App. 2007) (citation and internal quotation marks
omtted). "In order to determ ne whether the alleged

prosecutorial m sconduct reached the | evel of reversible error,
t he appellate courts consider the nature of the alleged
m sconduct, the pronptness or lack of a curative instruction, and
the strength or weakness of the evidence against the defendant."”
Id. (citation, internal quotation marks, and brackets omtted).
Al t hough the DPA agreed pre-trial not to elicit
evi dence regarding the unregistered status of the gun, the DPA
asked the CWwhet her she observed Aiveros with a gun the CW
bel i eved was unregistered. While the subject of the DPA' s
guestioni ng about the gun was apparently broached again with the
famly court during the trial, it does not appear that the famly
court specifically authorized the DPA to inquire about the
unregi stered status of the gun. W conclude that the DPA should
have sought and obtai ned specific authorization by the famly
court before forging ahead with a question that violated the pre-
trial representation the DPA nmade in response to Adiveros's
motion in limne.%
The DPA's question, however, pronpted a defense
obj ection that was sustained by the famly court. 1In addition,
the DPA's question did not assert that the gun was unregistered
but only asked the CWif she had seen Aiveros with a gun the CW
"bel i eved" was not registered. After sustaining Aiveros's
objection, the famly court imediately instructed the jury that
the "question is stricken" and later instructed the jury that it
"must disregard entirely any matter which the court has ordered

4 We do not decide whether it would have been error for the fam ly court
to authorize the DPA to question the CW about the CWs belief regarding the
unregi stered status of the gun, if the DPA has sought prior authorization.

10
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stricken" and that "[s]tatenents or remarks made by counsel are
not evidence." W presune the jury followed these instructions.
State v. Konohia, 106 Hawai ‘i 517, 528, 107 P.3d 1190, 1201 (App.
2005). Under these circunstances, we conclude that any
m sconduct by the DPA was harnl ess beyond a reasonabl e doubt and
did not contribute to AQiveros's conviction.

[T,

A iveros argues that the famly court erred in
permtting Melissa to testify that 24 hours after the charged
incident, Aiveros entered her house uninvited and | ooking for
the CW W disagree.

A

Prior to the State's calling Melissa as a w tness,
def ense counsel orally requested that the State nmake an offer of
proof regarding Melissa's testinony. According to the DPA,
Melissa would testify that she was present when O iveros, wthout
being invited, entered the Tubons' house at 11:00 p.m on the
evening followng the alleged threat to search for the CW Based
on the DPA's offer of proof, the famly court ruled that as |ong
as "there's no enphasis on any potential for the illegality of
[Aiveros's] presence at the [Tubons'] residence," Mlissa's
proffered testi nony was adm ssi bl e.

B

Melissa's testinony was rel evant to show the context of
Aiveros's alleged threat and whether it constituted a "true
threat," specifically, whether the threat conveyed "an i nm nent
prospect of execution.” See Chung, 75 Haw. at 416, 862 P.2d at
1073. Melissa's testinony established AQiveros's ability to
track down the CWw thin twenty-four hours at another person's
home. Melissa' s testinony also served to illustrate the
enotional and contentious nature of the relationship between the
CWand Aiveros. Wen Aiveros |located the CW he confronted her
and they began "hollering" at each other, which pronpted Melissa
to call 911. In conpliance with the famly court's in |limne
ruling, the DPA did not enphasize the potential illegal nature of

11
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Aiveros's presence in the house, but only elicited testinony
that Melissa's called 911 after she heard Adiveros and the CW
arguing.® W conclude that the famly court did not err in
admtting Melissa' s testinony.

I V.

A

Aiveros argues that the famly court commtted plain
error in giving the instruction on terroristic threatening that
his counsel urged the famly court to give. diveros proposed a
pre- anmended version of the Hawai ‘i Standard Jury Instructions-
Crimnal (HAWIC) on second degree terroristic threatening,
Instruction No. 9.32. The famly court had proposed to give an
i nstruction based on the current anended version of HAWIC
Instruction No. 9.32. However, Aiveros's counsel argued that
Adiveros's proposed instruction was the "standard given in
terroristic threatening cases" and represented to the famly
court that it was the "verbati m HAWI C' instruction. Defense
counsel specifically argued that the "relevant attributes”
portion of the famly court's proposed instruction was not needed
and woul d be prejudicial to the defense. Convinced by defense
counsel's argunents that Aiveros's proposed instruction was the
approved HAWI C instruction, the famly court gave Aiveros's
proposed instruction on second degree terroristic threatening.

A iveros contends that the famly court commtted plain
error in giving the terroristic threatening instruction because
the instruction did not include | anguage that whether a threat
was a "true threat" is evaluated under an objective standard.

A iveros further contends that the instruction given by the
famly court was defective because it did not contain | anguage
advising the jury to consider the relevant attributes of Oiveros
and the CW

> Melissa testified that O iveros was her son's best friend and was
generally welcome in her house, but she indicated that O iveros was not
wel come on the night of July 1, 2007, because of the |late hour and because
everyone was sl eeping.

12
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We apply the follow ng standard of review when
evaluating jury instructions on appeal:

When jury instructions or the omi ssion thereof are at
i ssue on appeal, the standard of review is whether, when
read and considered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng. Erroneous instructions are presunptively
harnful and are a ground for reversal unless it
affirmatively appears fromthe record as a whole that the
error was not prejudicial. [However, e]Jrror is not to be
viewed in isolation and considered purely in the abstract.
It nust be examned in the light of the entire proceedings
and given the effect which the whole record shows it to be

entitled. In that context, the real question becomes
whet her there is a reasonable possibility that error m ght
have contributed to conviction. |If there is such a

reasonabl e possibility in a crimnal case, then the error is
not harm ess beyond a reasonabl e doubt, and the judgment of
conviction on which it may have been based nust be set

asi de.

State v. N chols, 111 Hawai ‘i 327, 334, 141 P.3d 974, 981 (2006)
(brackets in original) (quoting State v. Gonsal ves, 108 Hawai ‘i
289, 292-93, 119 P.3d 597, 600-01 (2005)).

We conclude that: 1) the om ssion of |anguage regarding
an objective standard did not render the instructions
prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng; and 2) the om ssion of |anguage regarding "rel evant
attributes" was harnl ess beyond a reasonabl e doubt.

B.

During the settlenment of jury instructions, defense
counsel objected to the famly court's proposed instruction on
t he charged of fense of second degree terroristic threatening.
The famly court's proposed instruction, which was in substance
the sane as the current HAWII C I nstruction No. 9.32 (Adopted

March 15, 2007), read as foll ows:

The Defendant, GERALD OLI VERCS, is charged with the
of fense of Terroristic Threatening in the Second Degree.

A person commts the offense of Terroristic
Threatening in the Second Degree if, in reckless disregard
of the risk of terrorizing another person, he/she threatens,
by word or conduct, to cause bodily injury to another
person.

There are two material elements of the offense of

Terroristic Threatening in the Second Degree, each of which
the prosecution must prove beyond a reasonabl e doubt.

13
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These two el ements are:

1. That, on or about June 30, 2007, in the City and
County of Honolulu, the Defendant threatened, by word or
conduct, to cause bodily injury to another person; and

2. That the Defendant did so in reckless disregard
of the risk of terrorizing that person.

The prosecution also nust probe [sic] beyond a
reasonabl e doubt that the threat was objectively capable of
causing fear of bodily injury in a reasonable person at whom
the threat was directed and who was fam liar with the
circunmstances under which the threat was made, and

(1) the threat on its face and in the circunmstances in
which it was made nmust have been so clear,

unequi vocal , i nmedi ate, and specific as to the person
t hreatened, that the threat conmmuni cated a seriousness
of purpose and an imm nent |ikelihood of being carried
out; or

(2) the Defendant possessed the apparent ability to
carry out the threat, such that the threat was
reasonably likely to cause fear of bodily injury in
[the CW.

The relevant attributes of the Defendant and [the CW nust
be taken into consideration in determ ning whether the threat,
under the circunstances, was objectively capable of causing fear
of bodily injury in a reasonabl e person.

Def ense counsel objected to the famly court's proposed
instruction. Defense counsel argued that "according to case |aw

especially the last part where it says the rel evant

attributes, | can't find where that is based on any of the case

| aws." Defense counsel erroneously advised the famly court that
"according to case law," the famly court's proposed instruction
had been "overturned." Defense counsel further stated that

def ense counsel had "never seen any of this other stuff about, uh
—- the defendant possessed the apparent ability to carry out the
threat, that part, the relevant attributes of defendant in [sic]
the conplaining witness." Defense counsel argued that "those
[ portions of the instruction] are not needed. And it's
prejudicial really and it's really confusing to the jury."
(Enmphasi s added.)

Def ense counsel requested that the famly court instead
give Aiveros's proposed instruction. diveros's proposed
instruction was based on the pre-anended version of HAWIC

14
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I nstruction No. 9.32.¥% The State objected to the Aiveros's
proposed instruction and requested that the famly court's
proposed instruction be given. Defense counsel, however,
represented to the famly court that Aiveros's proposed
instruction was the "verbati m HAWII C' instruction. Convinced by
def ense counsel's argunents that O iveros's proposed instruction
was the "approved" HAWIC instruction, the famly court granted
Aiveros's request, over the State's objection, and gave the jury

Adiveros's proposed instruction as foll ows:

The defendant[,] Gerald O iveros[,] is charged with
the offense of terroristic threatening in the second degree

A person commts the offense of terroristic
threatening in the second degree if[,] in reckless disregard
of the risk of terrorizing another person[,] he threatens,
by word or conduct[,] to cause bodily injury to another
person.

There are two material elenments of the offense of
terroristic threatening in the second degree, each of which
the prosecution must prove beyond a reasonabl e doubt.

These two el ements are:

1. That[,] on or about June 30, 2007, in the City and
County of Honolulu, the defendant threatened[,] by word or
conduct[,] to cause bodily injury to another person; and

2. That the defendant did so in reckless disregard of
the risk of terrorizing that person.

The threat on its face and in the circumstances in
which it is made must be so unequivocal, unconditional
i mmedi ate, and specific as to the person threatened[,] as to
convey a gravity of purpose and an inmm nent prospect of
execution.

C.

Through the conduct of his counsel, Aiveros clearly
invited the alleged errors of which he now conpl ains. However,
t he Hawai ‘i Supreme Court has held that "it is ultimtely the
trial court that is responsible for ensuring that the jury is
properly instructed.” N chols, 111 Hawai ‘i at 335, 141 P.3d at
982. In N chols, the suprenme court stated:

6 HAWIIC Instruction No. 9.32 was revised on March 15, 2007. Sett| ement
of jury instructions took place on December 5, 2007
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This court has acknow edged that, as a general rule
invited errors are not reversible. However, we have
al so noted that the general rule is inapplicable where
an invited error is so prejudicial as to be plain
error or to constitute ineffective assistance of
counsel . In other words, we are cycled back to our
original inquiry.

Id. at 339 n.7, 141 P.3d at 986 n.7 (citations omtted). Thus,
we turn to examine Aiveros's claimthat the terroristic
threatening instruction given to the jury was erroneous.

D.

The deficiencies clained by AQiveros in the terroristic
threatening instruction given by the famly court relate to the
"true threat"” requirenent. That requirenent has been judicially
i nposed on of fenses crimnalizing threatening communications to
ensure that prosecutions based on a defendant's comruni cations do
not violate the First Amendnent right of free speech.

I n Chung, 75 Haw. 398, 862 P.2d 1063, the Hawai ‘i
Suprene Court addressed the question presented in United States
v. Kelner, 534 F.2d 1020 (2d G r. 1976), of "whether an
unequi vocal threat which has not ripened by any overt act into

conduct in the nature of an attenpt is neverthel ess puni shabl e
under the First Amendnent, even though it nmay additionally

i nvol ve el enents of expression.” Chung, 75 Haw. at 415, 862 P.2d
at 1072 (quoting Kelner, 534 F.2d at 1026). To avoid infringing
on First Anmendnent protections, the Kel ner court narrowed the

definition of the term”"threat,” as used in an of fense

prohi biting the transm ssion of a threatening comunication, to
excl ude statenents, which taken in context, are not "true
threats."” Kelner, 534 F.2d at 1027.7 In Chung, the Hawai ‘i
Suprene Court quoted extensively fromthe Kel ner court's

explanation for and fornulation of the true threat requirenent:

As a part of the Governnment's constitutional responsibility
to insure domestic tranquility, it is properly concerned --

" I'n Kelner, the defendant was prosecuted for violating 18 U.S.C
§ 875(c), which prohibits, among other things, the transmission in interstate
commerce of a conmmunication containing a threat to injure the person of
anot her. Kel ner, 534 F.2d at 1020.
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in an era of ever-increasing acts of violence and terrorism
coupled with . . . opportunities to carry out threats of injury --
with prohibiting as crimnal conduct specific threats of physica
injury to others

[T]he word "threat" . . . exclude[s] statements which are
when taken in context, not "true threats" because they are
conditional and nmade in jest [citing Watts v. United States,
394 U.Ss. 705, 708, 89 S.Ct. 1399, 1401, 22 L.Ed. 2d 664
(1969)]. . . . [Tlhreats punishable consistently with the
First Amendnment [are] only those which according to their

| anguage and context conveyed a gravity of purpose and

l'i kel i hood of execution so as to constitute speech beyond
the pale of protected "vehement, caustic [and] unpleasantly
sharp attacks . . . ." [Citation omtted.]

. [Plroof of a "true threat" . . . focus[es] on threats
WhICh are so unanmbi guous and have such i mmedi acy that they
convincingly express an intention of being carried
out .

So long as the threat on its face and in the
C|rcunstances in which it is made is so unequivocal
unconditional, immediate and specific as to the person
t hreatened, as to convey a gravity of purpose and inm nent
prospect of execution, the statute may properly be applied.

Chung, 75 Haw. at 416-17, 862 P.2d at 1072-72 (brackets and
ellipsis points in original; enphasis in original omtted; and
enphasi s added) (quoting Kelner, 534 F.2d at 1026-27).

In State v. Valdivia, 95 Hawai ‘i 465, 24 P.3d 661
(2001), the Hawai ‘i Suprene Court explained its holding in Chung
as follows:

. . . Chung judicially narrowed the meaning of the
word "threat," as enmployed in HRS § 707-715, in order to
sal vage the statutes defining terroristic threatening
of fenses from unconstitutional overbreadth. As a result,
Chung mandates that, in a terroristic threatening
prosecution, the prosecution prove beyond a reasonabl e doubt
that a remark threatening bodily injury is a "true threat,
such that it conveyed to the person to whomit was directed
a gravity of purpose and i mm nent prospect of execution. I'n
ot her words, the prosecution must prove beyond a reasonable
doubt that the alleged threat was objectively capable of
inducing a reasonable fear of bodily injury in the person at
whom t he threat was directed and who was aware of the
circumstances under which the remarks were uttered

Val divia, 95 Hawai ‘i at 476, 24 P.3d at 672 (2001).

In Valdivia, the trial court instructed the jury that
"to constitute a threat punishable by law, the threat on its face
and in the circunstances in which it is nmade nust be so
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unequi vocal , unconditional, inmrediate, and specific as to the
person threatened as to convey a gravity of purpose.” 1d., at
478, 24 P.3d at 674 (brackets omtted). The trial court's
instruction tracked the | anguage of Chung, except that the final
phrase in the Chung articulation of the true threat requirenent,

nanmel y, "and i mm nent prospect of execution," was omtted. |d.
The suprenme court held that the om ssion of this phrase rendered
the instruction deficient. 1d. The court stated that "[a] bsent

sone appropriate | anguage regarding 'inmm nency,' we cannot say
that the jury was sufficiently instructed wwth respect to
differentiating a "true threat' fromconstitutionally protected
free speech.” 1d. (citation omtted).

The Valdivia court also held that the trial court's
terroristic threatening instruction was deficient because it
failed to include | anguage directing the jury to consider the
relevant attributes of the defendant and the conpl ai nant.
Val di via was charged with terroristic threatening based on his
threatening a police officer while Valdivia was handcuffed. |[d.
at 471, 24 P.3d at 667. The trial court had refused Valdivia's
proposed instruction that "where a threat is directed at a police
officer, you may consider that police officers are trained to a
prof essi onal standard of behavior that ordinary citizens m ght
not expected to equal." [1d. at 479, 24 P.3d at 479 (brackets
omtted). The suprene court concl uded:

the jury in the present matter should have been instructed
that it could consider relevant attributes of both the

def endant and the subject of the allegedly threatening
utterance in determ ning whether the subject's fear of
bodily injury, as allegedly induced by the defendant's
threatening utterance, was objectively reasonabl e under the
circumstances in which the threat was uttered.

1d. at 479, 24 P.3d at 675.
E.

Aiveros contends that the terroristic threatening
instruction given by the famly court was deficient because it
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failed to instruct the jury to evaluate whether the threat was a
"true threat" under an objective standard. Quoting |anguage from
Val di via, 95 Hawai ‘i at 477, 24 P.3d at 672, O iveros argues that
the famly court should have instructed the jury that "the threat
was obj ectively susceptible to inducing fear of bodily injury in
a reasonabl e person at whomthe threat was directed and who was
famliar wth the circunstances under which the threat was
uttered."

We concl ude that the objective standard O iveros argues
was erroneously omtted fromthe instruction was effectively
subsuned within and covered by the instruction given by the
famly court. The famly court, based on Chung, instructed the
jury that: "The threat on its face and in the circunstances in
which it is nmade nmust be so unequi vocal, unconditional,

i mredi ate, and specific as to the person threatened[,] as to
convey a gravity of purpose and an inmm nent prospect of
execution."

In Valdivia, the suprene court read the true threat

| anguage in Chung as inposing an objective standard.

Chung mandates that, in a terroristic threatening
prosecution, the prosecution prove beyond a reasonabl e doubt
that a remark threatening bodily injury is a "true threat,"
such that it conveyed to the person to whomit was directed
a gravity of purpose and i mm nent prospect of execution. I n
ot her words, the prosecution must prove beyond a reasonable
doubt that the alleged threat was objectively capable of
inducing a reasonable fear of bodily injury in the person at
whom t he threat was directed and who was aware of the
circunmstances under which the remarks were uttered

Id. at 476, 24 P.3d at 672. Neither Valdivia nor any other
Hawai ‘i Supreme Court case has overrul ed Chung. W concl ude that
a threat that satisfies the Chung requirenments for a true threat
woul d al so satisfy the objective standard set forth in
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Valdivia.¥ Thus, the famly court's use of |anguage taken
directly from Chung to explain the "true threat" requirenent did
not render the instruction prejudicially insufficient, erroneous,
i nconsi stent, or m sl eading.
F

A iveros argues that the terroristic threatening
instruction given by the famly court was defective because it
did not contain | anguage advising the jury to consider the
rel evant attributes of Aiveros and the CW diveros did not
specifically raise this claimin his points of error, and we
could therefore reject this claimfor nonconpliance with HRAP
Rul e 28 (2008). See HRAP Rule 28(b)(4) ("Points not presented in
accordance with this section [regarding points of error] wll be
di sregarded . . . .")

In any event, we conclude that any error in failing to
instruct the jury on relevant attributes was harm ess beyond a
reasonabl e doubt. The record shows that Oiveros's counse
believed that the giving of a relative attributes instruction
woul d be prejudicial to Aiveros's defense. That is why
Aiveros's counsel asked for an instruction that omtted the
relevant attributes |anguage. Obviously, Aiveros was not

8 I'n the context of di scussing the "inm nency" requirement for a true

threat, the Valdivia court noted that one means of satisfying the objective
standard for a true threat would be to satisfy the Chung requirenents:

We agree with the California Supreme Court that the
"imm nency" required by Kelner, and hence by Chung, can be
establi shed by nmeans other than proof that a threatening remark
will be executed immediately, at once, and without del ay. Rat her
as a general matter, the prosecution nust prove that the threat
was obj ectively susceptible to inducing fear of bodily injury in a
reasonabl e person at whom the threat was directed and who was
famliar with the circunstances under which the threat was
uttered. Of course, one means of proving the foregoing would be
to establish, as in Chung and Kelner, that the threat was uttered
under circunstances that rendered it "so unequi vocal
uncondi tional, inmediate, and specific as to the person
threatened, as to convey a gravity of purpose and i mm nent
prospect of execution." See Chung, 75 Haw. at 416-17, 862 P.2d at
1073; Kelner, 534 F.2d at 1026-27

Val divia, 95 Hawai ‘i at 477, 24 P.3d at 673 (brackets and certain citations
om tted) (emphasis added).
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relying on the relative attributes of the parties to argue that
the alleged threat was not a true threat.¥ W conclude that the
om ssion of a relevant attributes instruction that would have
directed the jury to consider a factor that Aiveros hinself felt
was harnful to his case and was not a basis for his defense was
harmm ess beyond a reasonabl e doubt.

V.

W reject diveros's claimthat there was insufficient
evi dence to support his conviction. Wen viewed in the |ight
nost favorable to the prosecution, State v. Myers, 112 Hawai ‘i
278, 286, 145 P.3d 821, 829 (App. 2006), there was sufficient
evidence to establish that Aiveros's threat was a true threat
whi ch conveyed a "gravity of purpose and i nm nent prospect of
execution,"” Chung, 75 Haw. at 416-17, 862 P.2d at 1073, and that
Aiveros recklessly disregarded the risk that his threat would
terrorize the CW

The evi dence showed that in the weeks | eading up to the
party, diveros and the CWhad been di scussing getting a divorce.
At the party, the CWand A iveros argued about her |eaving him
and getting a divorce because he had changed. Follow ng their
argunment, diveros told Josh that Aiveros was going to kill the
CW"if she tried to leave him" Qdiveros asked Josh to "[w] atch
the kids" and said that he was going to go hone to get sonething.
The CWhad seen Aiveros with a gun, which may have been a real
gun, in their home about two weeks prior to the charged incident.
Josh, diveros's best friend, was sufficiently concerned about

% In closing argunment, Oliveros argued that he was not guilty because he
was merely "venting" in a private conversation with Josh, his long-time best
friend, when he made the alleged threat. This argument focuses on the
l'i kelihood that Josh would communicate the threat to the CWand thus whether
O iveros recklessly terrorized the CWby making the threatening statenment to
Josh. In addition, O iveros argued that the alleged threat -- that Oiveros
would kill his wife if she tried to | eave him-- was not a true threat because
it was phrased in | anguage that was conditional and not inmediate. Nei t her of
Oiveros's argunents relate to the relative attributes of O iveros and the CW
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the risk posed by Aiveros's threat that he warned the CW The
CW in turn, took the threat seriously enough that she nade a
statenent to the police that evening and she stayed at the
Tubons' house to avoid Aiveros. The evening after Aiveros
threatened to kill the CW he appeared at the Tubons' house | ate
at night looking for the CW VWhen Aiveros |ocated the CW they
got into a heated argunent and the police were called. Taking
into account all the circunmstances surrounding the threat, the
jury could have reasonably concl uded, based on substanti al

evi dence presented at trial, that Aiveros was guilty of the
charged of f ense.

We are unpersuaded by diveros's contention that
because the threat of harmwas stated as if it were conditioned
on a future occurrence, nanely, the CWs trying to | eave
Aiveros, that it was not a true threat. Sinply nmaking a threat
in conditional |anguage does not preclude it frombeing a true
threat. See People v. Brooks, 31 Cal. Rptr. 2d 283, 285-88 (Cal.
Ct. App. 1994). The test is whether the threat on its face and
in the circunstances in which it is nmade is "so unequi vocal,
uncondi tional, imediate, and specific as to the person
threatened, as to convey a gravity of purpose and i mm nent
prospect of execution.” Chung, 75 Haw. at 416-17, 862 P.2d at
1073. G ven the context in which the threat was made, we
conclude that a reasonable jury could conclude that, despite the
condi ti onal |anguage, the threat conveyed a "gravity of purpose
and i nm nent prospect of execution.” 1d. In any event, prior to
the threat, the CWand A iveros argued about the CWs |eaving
Aiveros and getting a divorce. Therefore, the jury could have
inferred that the stated condition, "if she tried to | eave
[Aiveros],"” had been satisfied.
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CONCLUSI ON
We affirmthe Judgnent entered by the famly court on
Decenber 6, 2007.

DATED: Honol ul u, Hawai ‘i, August 31, 2010.
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