I N THE SUPREME COURT OF THE STATE OF HAWAI ° |
In the Matter of the
Publication and Di stri bution
of

the Hawai i Standard Ci vil
Jury Instructions

N N N N N N N N

ORDER APPROVI NG PUBLI CATI ON AND DI STRI BUTI ON
OF THE HAWAI "1 STANDARD ClVIL JURY | NSTRUCTI ONS

Upon consideration of the Cvil Pattern Jury
I nstructions Conmttee’ s final draft of proposed Civil Jury
I nstructions (attached),

| T 1S HEREBY ORDERED t hat the proposed Civil Jury
I nstructions appended hereto are approved for publication and
distribution. The instructions shall be referred to as the
“Hawai "i Civil Jury Instructions, 1999 edition.”

| T 1S FURTHER ORDERED t hat this approval for
publication and distribution is not and shall not be
considered by this court or any other court to be an approval
or judgnment as to the validity or correctness of the substance
of any instruction.

DATED: Honol ulu, Hawai "i, October 11, 1999.
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| NSTRUCTION NO. 1.1

PRELI M NARY | NSTRUCTI ONS OF LAW

It is ny duty to give you instructions about the |aw
which applies to this case. Before |l do this, | wll read sone
prelimnary instructions of law that may hel p you better
under stand t he case.

You shoul d consider these prelimnary instructions
together with all the other instructions of law |l wll give you.
If there is any conflict between these prelimnary instructions
and instructions given at the end of the case, the instructions

at the end will control.
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| NSTRUCTION NO. 1.2

JUROR NOTETAKI NG

You are allowed to take notes during the presentation
of this case. The bailiff will give you note paper and a pen or
pencil. You are not required to take notes.

| f you choose to take notes, you nust follow sone
i nportant rules:

1. As you take notes, do not distract yourself or
your fellow jurors fromlistening to the evidence.

2. Do not doodl e on your note paper or |et your
not et aki ng take priority over your duty to pay attention to the
W tnesses. Do not permt your notetaking to interfere with your
listening to the testinony, or with your observation of the
w tnesses while they testify because your observation of the
Wi tnesses is a neans you will use to evaluate their honesty.

3. Do not take your notes outside this courtroom
When you | eave the courtroom | eave your notes face down on your
seat .

4. At the end of this case, when you |l eave this
courtroomto retire to the jury deliberation room take your
notes with you into the jury room \Wen you |leave the jury room
during deliberations, |eave your notes face down on the table.

5. Keep your notes to yourself. Do not show themto
any ot her person.

6. If there is an inconsistency between your nenory
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of the evidence and what you have recorded in your notes, treat
your nenory of the evidence as accurate and controlling.

7. After you have reached a verdict, your notes wl|
be collected by the bailiff and will be destroyed.

Notes are only for a juror’s personal use, to assist
the juror in refreshing his or her nmenory of the evidence.
Jurors who do not take notes should rely on their own nenory of
t he evidence and should not be influenced by the fact that

anot her juror has taken notes.
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| NSTRUCTION NO. 2.1

CONSI DERATI ON AND APPLI CATI ON OF | NSTRUCTI ONS

MEMBERS OF THE JURY:

You have heard the evidence in this case. | wll now
instruct you on the law that you must apply.

You are the judges of the facts. It is your duty to
review the evidence and to decide the true facts. Wen you have
decided the true facts, you nust then apply the law to the facts.

| will tell you the law that applies to this case. You
must apply that law, and only that law, in deciding this case,
whet her you personally agree or disagree with it.

The order in which I give you the instructions does not
mean that one instruction is any nore or |less inportant than any
other instruction. You nust follow all the instructions | give
you. You must not single out some instructions and ignore
others. All the instructions are equally inportant and you mnust

apply themas a whole to the facts.
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| NSTRUCTI ON NO. 2. 2

CONSI DER ONLY THE EVI DENCE

I n reaching your verdict, you nmay consider only the
testinmony and the exhibits received in evidence.”

The foll owi ng are not evidence and you nust not consider them as
evidence in deciding the facts of this case.

1. Attorneys’ statenents, argunments and remarks
during opening statenents, closing argunents, jury selection, and
other times during the trial are not evidence, but nay assist you
i n understandi ng the evidence and appl ying the | aw.

2. Attorneys’ questions and objections are not
evi dence.

3. Excl uded or stricken testinony or exhibits are not
evi dence and nust not be considered for any purpose.

4. Anyt hi ng seen or heard when the court was not in
session is not evidence. You nust decide this case solely on the

evi dence received at the trial.

" When warranted, additional reference may also be made to jury views, site inspections,
matters of judicia notice, and the like.
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| NSTRUCTI ON NO. 2. 3

OBSERVATI ONS AND EXPERI ENCE

Even though you are required to decide this case only
upon the evidence presented in court, you are allowed to consider
the evidence in light of your own observations, experiences, and
common sense. You nay use your conmmopn sense to nmake reasonabl e

i nferences fromthe facts.
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| NSTRUCTION NO. 2.4

NO | NDEPENDENT | NVESTI GATI ON OR RESEARCH

You must not use any source outside the courtroomto
assi st you in deciding any question of fact. This neans that you
must not nake an i ndependent investigation of the facts or the
| aw. For exanple, you nust not visit the scene on your own,
conduct experinents, or consult dictionaries, encycl opedi as,

t ext books, or other reference materials for additional

i nformati on.
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| NSTRUCTION NO. 2.5

NO FAVORI TI SM  PASSI ON, PREJUDI CE OR SYMPATHY

It is your duty and obligation as jurors to decide this
case on the evidence presented in court and upon the |law given to
you.

You nust performyour duty and obligation w thout
favoritism passion, or synpathy for any party in the case, and

wi t hout prejudi ce against any of the parties.
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| NSTRUCTI ON NO. 2. 6

NO DI SCRI M NATI ON*

Your personal feelings about a party’s race, color,
religion, age, sex, sexual orientation, marital status, national
origin, ancestry or disability are not a proper basis for
deciding any issue of fact in this case. You nust not allow any
personal feelings which you may have about a party to influence

your verdict.

™ Thisinstruction may need revision in cases involving claims of discrimination.
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| NSTRUCTION NO. 2. 7

CONSI DERATI ON OF BUSI NESS ENTI TY PARTI ES

You nust not be prejudiced or biased in favor of or
against a party sinply because the party is a corporation or
ot her business entity. You nust treat business entities the sane
as you treat individuals. 1In this case, the
[ corporatel/ partnership] plaintiff(s)/defendant(s) is/are entitled
to receive the sane fair and unprejudi ced treatnment that an
i ndi vi dual plaintiff/defendant would receive under simlar

ci rcunst ances.
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| NSTRUCTI ON NO. 2.8

MULTI PLE PARTI ES

Each plaintiff in this case has separate and distinct
rights. You nust decide the case of each plaintiff separately,
as if it were a separate lawsuit. Unless | tell you otherw se,
these instructions apply to all of the plaintiffs.

Simlarly, each defendant in this case has separate and
distinct rights. You nust decide the case of each defendant
separately, as if it were a separate lawsuit. Unless |I tell you

otherwi se, these instructions apply to all of the defendants.
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| NSTRUCTION NO. 2.9

REMARKS OF THE COURT

| f any of these instructions, or anything |I have said
or done in this case nakes you believe |I have an opi nion about
the facts or issues in the case, the weight to be given to the
evidence, or the credibility of any w tness, then you nust
di sregard such belief. It is not ny intention to create such an
i npression. You, and you al one, nmust decide the facts of this
case fromthe evidence presented in court and you nust not be

concerned about ny opinion of the facts.

Hawai“i Civil Jury Instructions, 1999 edition -16-



| NSTRUCTION NO. 3.1

BURDEN OF PROOF

Plaintiff(s) has/have the burden of proving by a
preponderance of the evidence every el enent of each claimthat
plaintiff(s) assert(s). Defendant(s) has/have the burden of
provi ng by a preponderance of the evidence every el enent of each
affirmati ve defense that defendant(s) assert(s). In these
i nstructions, whenever | say that a party nmust prove a claimor
affirmati ve defense, that party nust prove such claimor
affirmati ve defense by a preponderance of the evidence, unless |

i nstruct you ot herw se.
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| NSTRUCTI ON NO. 3. 2

BURDEN OF PROOF -- RE NEG.I GENCE

Plaintiff(s) nust prove by a preponderance of the evidence
t hat defendant(s) was/were negligent and that such negligence was
a legal cause of plaintiff's(s') injuries and/or danages.
Plaintiff(s) nust also prove the nature and extent of
hi s/her/their injuries and/ or damages.

Def endant (s) must prove by a preponderance of the evidence
that plaintiff(s) was/were negligent and that such negligence was

a legal cause of plaintiff's(s') injuries and/ or damages.
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| NSTRUCTI ON NO. 3. 3

PREPONDERANCE OF THE EVI DENCE

To "prove by a preponderance of the evidence" neans to
prove that something is nore likely so than not so. It neans to
prove by evidence which, in your opinion, convinces you that
sonething is nore probably true than not true. |t does not nean
that a greater nunber of wi tnesses or a greater nunber of
exhi bits nust be produced.

I n deci ding whether a claim defense, or fact has been
proven by a preponderance of the evidence, you nmust consider al
of the evidence presented in court by both the plaintiff(s) and
t he defendant(s). Upon consideration of all the evidence, if you
find that a particular claim defense or fact is nore |likely true
than not true, then such claim defense, or fact has been proven

by a preponderance of the evidence.
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| NSTRUCTI ON NO. 3.4

BURDEN OF PROOF -- RE DAMAGES WHERE FAULT ADM TTED™

In this case, defendant(s) has/have admtted fault for the
incident. The burden is still on plaintiff(s) to prove that
defendant' s(s') conduct was a | egal cause of injury to
plaintiff(s), and to prove the nature and extent of any injury
suf f er ed.

Therefore, the only questions which you nust decide are:

1. Was defendant's(s') conduct a | egal cause of
injury to plaintiff(s)?

2. | f so, what anount of damages, if any, is/are
plaintiff(s) entitled to as conpensation for that

injury?

" Thisinstruction isintended for use in personal injury cases only.
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| NSTRUCTI ON NO. 3.5

BURDEN OF PROOF -- RE DAMAGES VWHERE FAULT ADJUDI CATED

In this case, the issue of fault has already been decided
agai nst defendant(s). The burden is still on plaintiff(s) to
prove that defendant's(s') conduct was a | egal cause of injury to
plaintiff(s), and to prove the nature and extent of any injury
suf f er ed.

Therefore, the only questions which you nust decide are:

1. Was defendant's(s') conduct a | egal cause of injury to

plaintiff(s)?

2. | f so, what anount of damages, if any, is/are

plaintiff(s) entitled to as conpensation for that

injury?
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| NSTRUCTI ON NO. 3. 6

CLEAR AND CONVI NCI NG EVI DENCE

The plaintiff/defendant has the burden of proving
certain facts, clains or defenses by "clear and convinci ng
evi dence."” To "prove by clear and convincing evidence" neans to
prove by evidence which, in your opinion, produces a firmbelief
about the truth of the allegations which the parties have
presented. It nmeans to prove that the existence of a fact is
hi ghl'y probabl e.

"Cl ear and convincing evidence" is a higher requirenent
of proof than the "preponderance of the evidence" requirenent,
but it is a lower requirenent of proof than the "beyond a

reasonabl e doubt” requirenent in crimnal cases.
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| NSTRUCTION NO. 4.1

STl PULATI ON

Where the attorneys for the parties have stipulated to
a fact, you nust consider the fact as having been conclusively

proved.
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| NSTRUCTI ON NO. 4. 2

DEPCSI TI ON TESTI MONY

The testinony of a witness has been read into evidence
froma deposition. A deposition is the testinony of a wtness
gi ven under oath before the trial and preserved in witten form
You nust consider and judge the deposition testinony of
a wtness in the same manner as if the witness actually appeared

and testified in court in this trial.

Hawai“i Civil Jury Instructions, 1999 edition -24 -



| NSTRUCTI ON NO. 4. 3

ANSVEERS TO | NTERROGATORI ES

Evi dence has been presented in the formof witten
answers given by a party in response to witten questions from
anot her party. The witten answers were given under oath by the
party. The witten questions are called "interrogatories."

You nust consider and judge a party's answers to
interrogatories in the sane manner as if the party actually

appeared and testified in court in this trial.
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| NSTRUCTI ON NO. 4.4

VI OLATI ON OF STATUTE OR ORDI NANCE

The violation of a state or city law is evidence of
negl i gence, but the fact that the |law was violated is not
sufficient, by itself, to establish negligence. The violation of
the | aw nust be considered along with all the other evidence in
this case in deciding the issue of negligence.

Whet her there was a violation of a state or city lawis

for you to determ ne.
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| NSTRUCTI ON NO. 4.5

TYPES OF EVI DENCE -- DI RECT AND Cl RCUMSTANTI AL

There are two kinds of evidence fromwhich you many
decide the facts of a case: direct evidence and circunstanti al
evi dence.

Direct evidence is direct proof of a fact, for exanple,
the testinony of an eyew t ness.

Crcunstantial evidence is indirect proof of a fact,
that is, when certain facts | ead you to conclude that another
fact al so exists.

You may consider both direct evidence and
circunstantial evidence when deciding the facts of this case.
You are allowed to give equal weight to both kinds of evidence.

The weight to be given any kind of evidence is for you to decide.
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| NSTRUCTI ON NO. 4. 6

OBJECTI ONS TO EVI DENCE

During the trial, | have ruled on objections nmade by
the attorneys. bjections are based on rules of |aw designed to
protect the jury fromunreliable or irrelevant evidence. It is
an attorney's duty to object when he or she believes that the
rules of law are not being followed. These objections relate to
guestions of law for ne to decide and with which you need not be

concer ned.
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| NSTRUCTION NO. 4. 7

EVI DENCE ADM TTED FOR LI M TED PURPCSE

During this trial, | instructed you that certain
testinony [and certain exhibits] was [were] received in evidence
only for a limted purpose. | instructed you that you could
consi der sone testinony [and sone exhibits] as evidence against a
certain party, but not against another party. You nust follow
those instructions. You nmust consider such evidence only for the
limted and specific purpose for which it was received. You

cannot consider it or use it for any other purpose.
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| NSTRUCTI ON NO. 4.8

JUDI CI AL NOTI CE

The Court nay take judicial notice of certain facts. Wen
the Court says that it takes judicial notice of sone fact, the

jury nmust accept that fact as conclusively proved.
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| NSTRUCTION NO. 5.1

VEI GHT OF EVI DENCE AND CREDI BI LI TY OF W TNESSES

You are the sole judges of the credibility of al
W tnesses who testified in this case. The weight their testinony
deserves is for you to decide.

It is your exclusive right to determ ne whether and to
what extent a witness should be believed and to give weight to
that testinony according to your determ nation of the wtness
credibility. In evaluating a witness, you may consider:

(a) the witness' appearance and deneanor on the
Wi t ness st and;

(b) the manner in which a witness testified and the
degree of intelligence shown;

(c) the witness' degree of candor or frankness;

(d) the witness' interest, if any, in the result of
this case;

(e) the witness' relationship to either party in the
case;

(f) any tenper, feeling or bias shown by the wtness;

(g) the witness' character as shown by the evidence;

(h) the witness' neans and opportunity to acquire
i nformati on;

(i) the probability or inprobability of the w tness

testi nony;
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(j) the extent to which the witness' testinony is
supported or contradi cted by other evidence;
(k) the extent to which the wi tness nade
contradictory statenents; and
(1) all other circunstances affecting the w tness'
credibility.
I nconsistencies in the testinony of a w tness, or
bet ween the testinonies of different witnesses, nmay or nay not
cause you to discredit the inconsistent testinony. This is
because two or nore persons w tnessing an event may see or hear
the event differently. An innocently m staken recollection or
failure to remenber is not an unconmon experience. |In exam ning
any inconsistent testinony, you should consider whether the
i nconsi stency concerns inportant matters or uninportant details.
You shoul d al so consi der whether inconsistent testinony is the

result of an innocent m stake or a deliberate fal se statenent.
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| NSTRUCTI ON NO. 5. 2

DI SCREDI TED TESTI MONY

The testinony of a witness nmay be discredited by
contradictory evidence or by evidence showi ng that at other tines
the witness made statenents inconsistent with the w tness
testinmony in this trial.

If you believe that testinmony of any w tness has been
di scredited, you may give that testinony the degree of

credibility you believe it deserves.
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| NSTRUCTI ON NO. 5. 3

FALSE W TNESS

You may reject the testinony of a witness if you find
and believe fromall of the evidence presented in this case that:

1. The witness intentionally testified falsely in
this trial about any inportant fact; or

2. The witness intentionally exaggerated or conceal ed
an inportant fact or circunstance in order to deceive or m sl ead
you.

In giving you this instruction, | amnot suggesting
that any witness intentionally testified falsely or deliberately
exaggerated or conceal ed an inportant fact or circunstance. That

is for you to decide.
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| NSTRUCTI ON NO. 5.4

EXPERT W TNESS

In this case, you heard testinony fromw tnesses
descri bed as experts. Experts are persons who, by educati on,
experience, training or otherw se, have special know edge which
is not coomonly held by people in general. Experts nmay state an
opinion on matters in their field of special know edge and may
al so state their reasons for the opinion.

The testinony of expert wi tnesses should be judged in
the same manner as the testinony of any witness. You may accept
or reject the testinony in whole or in part. You may give the
testinony as much weight as you think it deserves in

consideration of all of the evidence in this case.
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| NSTRUCTI ON NO. 5.5

OPI NI ON OF DOCTOR

The opinion of a doctor concerning the condition of a
patient may be based on observation, exam nation, tests or
treatment of the patient, or on the patient's statenments, or on
bot h.

I n deciding the weight to give the doctor's opinion,
you may evaluate the patient's statenents along with the findings
of the doctor. The patient's statenents may be evaluated in the

sane way you would judge the testinony of any w tness.
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| NSTRUCTI ON NO. 5. 6

| NDEPENDENT MEDI CAL EXAM NATI ON

In this case, the court rules allowed the
plaintiff/defendant to retain the services of a doctor who
conducted an exam nation of the plaintiff and/or reviewed the
plaintiff's nmedical records.

The testinony of this doctor should be judged in this
same manner as the testinony of any witness. You may give the
testinmony as much weight as you think it deserves in

consideration of all the evidence in this case.
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| NSTRUCTION NO. 6.1

NEGLI GENCE DEFI NED

Negl i gence i s doing sonet hing which a reasonabl e person
woul d not do or failing to do sonething which a reasonabl e person
would do. It is the failure to use that care which a reasonabl e
person would use to avoid injury to hinself, herself, or other
peopl e or damage to property.

I n deci di ng whether a person was negligent, you nust
consi der what was done or not done under the circunstances as

shown by the evidence in this case.
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| NSTRUCTI ON NO. 6. 2

FORESEEABI LI TY

In determ ning whether a person was negligent, it may help
to ask whether a reasonable person in the sane situation would
have foreseen or anticipated that injury or damage could result
fromthat person's action or inaction. |If such a result would be
foreseeabl e by a reasonabl e person and if the conduct reasonably

coul d be avoided, then not to avoid it would be negligence.
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| NSTRUCTI ON NO. 6. 3

ALLOCATI ON OF NEGLI GENCE

You nust determ ne whether any of the parties in this case
wer e negligent and whet her such negligence on the part of a party
was a | egal cause of plaintiff's(s') injuries/danages. |f you
find that at | east one defendant was negligent and such
negli gence was a | egal cause of the injuries/damges, you nust
determ ne the total anpbunt of plaintiff's(s') damages, w thout
regard to whether plaintiff's(s') own negligence was al so a | egal
cause of the injuries/damages.

If you find that nore than one party was negligent and the
negl i gence of each was a | egal cause of the injuries/damges,
then you nust determi ne the degree to which each party's
negli gence contributed to the injuries/damges, expressed in
percentages. The percentages allocated to the parties nust total

100%
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| NSTRUCTI ON NO. 6.4

EFFECT OF COVPARATI VE NEG.I GENCE

If you find that plaintiff's(s') negligence is 50% or |ess,
the Court will reduce the amount of danages you award by the
per cent age of the negligence you attribute to plaintiff(s).

If, on the other hand, you find that plaintiff's(s")
negligence is nore than 50% the Court will enter judgnent for

defendant (s) and plaintiff(s) wll not recover any danages.
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| NSTRUCTI ON NO. 6.5

EFFECT OF JO NT/ SEVERAL LI ABILITY

Any defendant found liable to plaintiff(s) to any degree may
be required to pay his/her/its share of the judgnent as well as
the share of another/other |iable defendant(s). Any defendant
who pays nore than his/her/its share of the judgnent has the
right to seek paynent from another/other |iable defendant(s) to
the extent of the other liable defendant's(s') proportionate

share of the judgnment. ™"

" Thisinstruction may require modification to comply with Hawaii Revised Statutes § 663-10.9
and relevant case law.
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| NSTRUCTION NO. 7.1

LEGAL CAUSE

An act or omssion is a |legal cause of an injury/damge if
it was a substantial factor in bringing about the injury/damage.

One or nore substantial factors such as the conduct of nore
t han one person nmay operate separately or together to cause an
injury or damage. |In such a case, each nay be a | egal cause of

t he i njury/ damage.

Hawai“i Civil Jury Instructions, 1999 edition -43-



| NSTRUCTION NO. 7. 2

SUPERSEDI NG CAUSE

A superseding cause is an act or force which relieves
defendant (s) of responsibility for plaintiff's(s') injury/damage.

To be a supersedi ng cause, an act or force nust:

(1) occur after defendant's(s') conduct,

(2) be a substantial factor in bringing about the
i njury/damage to plaintiff(s),

(3) intervene in such a way that defendant's(s') conduct is
no | onger a substantial factor in bringing about the
i njury/ danmage, and

(4) not be reasonably foreseeable at the tine defendant(s)
acted or failed to act.

If the act or force was a nornmal consequence of the
situation created by defendant's(s') conduct, then said act or
force is not a supersedi ng cause.

The conduct of plaintiff(s) cannot be a supersedi ng cause.
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| NSTRUCTI ON NO. 7. 3

PRE- EXI STI NG | NJURY OR CONDI Tl ON

In determ ning the amount of damages, if any, to be awarded
to plaintiff(s), you nust determ ne whether plaintiff(s) had an

injury or condition which existed prior to the [insert date of

the incident] incident. If so, you nust determ ne whether

plaintiff(s) was/were fully recovered fromthe pre-existing
injury or condition or whether the pre-existing injury or
condition was latent at the tinme of the subject incident. A
pre-existing injury or conditionis latent if it was not causing
pain, suffering or disability at the time of the subject

i nci dent.

If you find that plaintiff(s) was/were fully recovered from
the pre-existing injury or condition or that such injury or
condition was latent at the tinme of the subject incident, then
you shoul d not apportion any damages to the pre-existing injury
or condition.

If you find that plaintiff(s) was/were not fully recovered
and that the pre-existing injury or condition was not |atent at
the tinme of the subject incident, you should nake an
apportionment of damages by determ ning what portion of the
damages is attributable to the pre-existing injury or condition
and limt your award to the damages attributable to the injury
caused by defendant(s).

| f you are unable to determ ne, by a preponderance of the
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evi dence, what portion of the danages can be attributed to the
pre-existing injury or condition, you may nake a rough
apportionnent.

| f you are unable to nake a rough apportionnent, then you
must divide the damages equal ly between the pre-existing injury

or condition and the injury caused by defendant(s).
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| NSTRUCTION NO. 7.4

SUBSEQUENT | NJURI ES

In determ ning the amount of damages, if any, to be awarded
to plaintiff(s), you nust also determ ne whether plaintiff(s)

was/were injured after the [insert date of the incident]

incident. If plaintiff(s) suffered injury after the subject
i ncident, and such injury was not |egally caused by the conduct
of defendant(s), then you should nmake an apportionnment of damages
by determ ning what portion of the damages is attributable to the
later injury and limt your award to the damages attributable to
the injury caused by defendant(s).

| f you are unable to determ ne, by a preponderance of the
evi dence, what portion of the danages can be attributed to the
later injury, you may nmake a rough apporti onnent.

| f you are unable to nake a rough apportionnent, then you
must divide the damages equal |y between the later injury and the

i njury caused by defendant(s).
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| NSTRUCTION NO. 7.5

APPCRTI ONVENT FOR BOTH PRE- EXI STI NG AND SUBSEQUENT | NJURI ES

| f you nust apportion damages anong (1) pre-existing
injuries or conditions, (2) injuries caused by defendant(s), and
(3) later injuries, and you are unable to determ ne apportionnment
by a preponderance of the evidence, you may nmake a rough
apportionment. |If you are unable to make a rough apportionnent,
then you nust divide the damages equally anong the injuries or

condi ti ons.
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| NSTRUCTION NO. 8.1

DAMAGE | NSTRUCTI ONS - FOR GUI DANCE ONLY

I nstructions on damages are only a guide for an award of
damages if you find defendant(s) responsible to plaintiff(s).
The fact that the Court is instructing you on danages does not
mean that defendant(s) is/are responsible to plaintiff(s). That

is for you to decide.
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| NSTRUCTI ON NO. 8. 2

SPECI AL DAMAGES DEFI NED

Speci al danmages are those damages which can be cal cul at ed
precisely or can be determ ned by you with reasonable certainty

fromthe evidence.
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| NSTRUCTI ON NO. 8. 3

GENERAL DAMAGES DEFI NED

Ceneral damages are those damages which fairly and
adequately conpensate plaintiff(s) for any past, present, and
reasonably probable future disability, pain, and enotiona

di stress caused by the injuries/danages sustai ned.
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| NSTRUCTI ON NO. 8. 4

PAI'N

Pain is subjective, and nedical science may or may not be
able to determ ne whether pain actually exists. You are to
deci de, considering all the evidence, whether pain did(, does and

wll) exist.
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| NSTRUCTI ON NO. 8.5

EMOTI ONAL DI STRESS DEFI NED

Enotional distress includes nental worry, anxiety, anguish,

suffering, and grief, where they are shown to exist.
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| NSTRUCTI ON NO. 8. 6

LGSS OF CONSCORTI UM

If you find that defendant(s) is/are |iable, you may all ow

plaintiff a fair and reasonabl e conpensation for

the | oss and i npairnent of 's ability to perform

services as w fe/husband, because of her/his injuries.

In determ ning the amount of such conpensation, you are to
consider the | oss and inpairnment of her/his conpani onship, aid,
assi stance, confort and society, and services to her husband/ his
wife in performng her/his donmestic and household functions, if
any.

The services provided by a wi fe/ husband to her husband/ his
wi fe may often be of such character that no one can say what they
are worth. The relationship between spouses is a special and
uni que one, and the actual facts of the case, considered together
W th your own experience, must guide you in deciding what anount
woul d fairly and justly conpensate the husband/w fe for his/her

| 0ss.
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| NSTRUCTI ON NO. 8. 7

LI FE EXPECTANCY

The |ife expectancy of plaintiff(s) may be considered by you
in determ ning the anmount of damages, if any, which he/she/they
shoul d receive for permanent injuries and future expenses and

| osses.
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| NSTRUCTI ON NO. 8.8

ARGUVENT RE DAMACGES

I n presenting his/her argunent to you on the anmount, if any,
whi ch should be awarded to plaintiff(s) as damages, the attorney
for plaintiff(s) has proposed to you figures which he/she arrived
at by mat hematical cal cul ations (and has shown you those figures
on a chart). After first suggesting that a dollar val ue per hour
or day or nonth or year be given to an item such as pain,

di sability, enotional distress and so forth, he/she multiplied
that dollar value by a certain nunber of hours or days or nonths
or years and canme up with a total figure as an anmount of damages
for such itenms. Neither the chart nor what the attorney has said
as to the dollar values or figures for nmeasuring such itens of
damages is evidence. The law permts this kind of argunent to be
made, but you nust renmenber argunent is not evidence. The |aw
gives you no way to mathematically cal cul ate such itens of
damages and | eaves themto be fixed by you as your conmon sense
and good judgnent dictate, based on the nature and extent of

plaintiff's(s") injuries/danmages under the evidence in this case.
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| NSTRUCTION NO. 8.9

ELEMENTS OF DAMACES

If you find for plaintiff(s) on the issue of liability,
plaintiff(s) is/are entitled to damages in such anobunt as in your
judgnment will fairly and adequately conpensate hinfher/themfor
the injuries which he/she/they suffered. |In deciding the anount
of such damages, you shoul d consi der:

1. The extent and nature of the injuries he/she/they
recei ved, and also the extent to which, if at all, the injuries
he/ she/t hey recei ved are pernmanent;

2. The deformty, scars and/or disfigurenent he/shel/they
received, and also the extent to which, if at all, the deformty,
scars and/or disfigurenment are pernmanent;

3. The reasonabl e val ue of the nedical services provided
by physicians, hospitals and other health care providers,

i ncl udi ng exam nations, attention and care, drugs, supplies, and
anbul ance services, reasonably required and actually given in the
treatment of plaintiff(s) and the reasonable value of all such
nmedi cal services reasonably probable to be required in the
treatment of plaintiff(s) in the future;

4. The pain, enotional suffering, and disability which
he/ she/t hey has/have suffered and is/are reasonably probable to
suffer in the future because of the injuries, if any; and

5. The | ost incone sustained by plaintiff(s) in the past

and the |l ost incone he/she/they is/are reasonably probable to

Hawai“i Civil Jury Instructions, 1999 edition -57-



sustain in the future.
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| NSTRUCTI ON NO. 8. 10

PAI' N AND SUFFERI NG

Plaintiff(s) is/are not required to present evidence of the
nonetary value of his/her/their pain or enotional distress. It
is only necessary that plaintiff(s) prove the nature, extent and
effect of his/her/their injury, pain, and enotional distress. It
is for you, the jury, to determ ne the nonetary val ue of such
pain or enotional distress using your own judgnent, commbn sense

and experi ence.
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| NSTRUCTI ON NO. 8. 11

SPECULATI VE DAMAGES

Conpensati on nmust be reasonable. You may award only such
damages as wll fairly and reasonably conpensate plaintiff(s) for
the injuries or damages |egally caused by defendant's(s')
negl i gence.

You are not permtted to award a party specul ati ve damages,
whi ch neans conpensation for |oss or harm which, although

possi bl e, is conjectural or not reasonably probable.
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| NSTRUCTI ON NO. 8. 12

PUNI TI VE DAMAGES

I f you award plaintiff(s) any damages, then you nay consi der
whet her you shoul d al so award punitive danages. The purposes of
punitive danmages are to puni sh the wongdoer and to serve as an
exanple or warning to the wongdoer and others not to engage in
such conduct .

You may award punitive damages agai nst a particul ar
defendant only if plaintiff(s) have proved by clear and
convi nci ng evidence that the particul ar defendant acted
intentionally, willfully, wantonly, oppressively or with gross
negli gence. Punitive damages may not be awarded for nere
i nadvertence, mstake or errors of judgnent.

The proper neasure of punitive damages is (1) the degree of
intentional, willful, wanton, oppressive, nmalicious or grossly
negl i gent conduct that formed the basis for your prior award of
damages agai nst that defendant and (2) the anount of noney
requi red to punish that defendant considering his/her/its
financial condition. |In determning the degree of a particular
def endant's conduct, you nust anal yze that defendant's state of
mnd at the tinme he/she/it commtted the conduct which formed the
basis for your prior award of damages agai nst that defendant.

Any punitive danages you award nust be reasonabl e.
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| NSTRUCTI ON NO. 8. 13

PUNI TI VE DAMAGES (DEFI NI TION OF "W LLFUL")

An act is "willful"” when it is preneditated, unlawful,
w thout legal justification, or done with an evil intent, with a
bad notive or purpose, or with indifference to its natural

consequences.
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| NSTRUCTI ON NO. 8. 14

PUNI TI VE DAMAGES (DEFI NI TI ON OF "WANTON")

An act is "wanton" when it is reckless, heedl ess, or
characterized by extrene fool hardi ness, or callous disregard of,

or callous indifference to, the rights or safety of others.
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| NSTRUCTI ON NO. 8. 15

PUNI TI VE DAMAGES (DEFI NI TI ON OF " OPPRESSI VE")

An act is "oppressive" when it is done with unnecessary

har shness or severity.
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| NSTRUCTI ON NO. 8. 16

PUNI TI VE DAMAGES (DEFI NI TION OF "MALI Cl QUS")

An act is "malicious" when it is pronpted or acconpani ed by

il wll or spite.
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| NSTRUCTI ON NO. 8. 17

PUNI TI VE DAMAGES (DEFI NI TI ON OF " GROSS NEGLI GENCE")

Gross negligence is conduct that is nore extrene than
ordinary negligence. It is an aggravated or magnified failure to
use that care which a reasonabl e person would use to avoid injury
to hinself, herself, or other people or damage to property. But
gross negligence is sonmething less than willful or wanton

conduct .
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| NSTRUCTI ON NO. 8. 18

M Tl GATI ON OF DAMAGES

Any plaintiff claimng damages resulting fromthe w ongf ul
act of a defendant has a duty under the law to use reasonabl e
di | i gence under the circunstances to mtigate or mnimze those
damages.

If you find plaintiff(s) suffered damages, plaintiff(s) may
not recover for any danages which he/she/it/they could have
avoi ded through reasonable effort. |If you find that plaintiff(s)
unreasonably failed to mtigate or |lessen his/her/its/their
damages, you should not award those danages whi ch he/she/it/they
coul d have avoi ded.

You are the sole judge of whether plaintiff(s) acted
reasonably in mtigating his/her/its/their damages. Plaintiff(s)
may not sit idly by when presented with a reasonabl e opportunity
to reduce his/her/its/their danages. However, plaintiff(s)
is/are not required to exercise unreasonable efforts or incur
unr easonabl e expenses in mtigating his/her/its/their damages.
Def endant (s) has/ have the burden of proving the danages which
plaintiff(s) could have mti gated.

You nust consider all of the evidence in light of the
particul ar circunstances of the case in deciding whether
def endant (s) have satisfied his/her/its/their burden of proving

that plaintiff's(s') conduct was not reasonabl e.
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| NSTRUCTION NO. 9.1

CONDUCT OF JURY

When you retire to the jury roomto begin your
del i berations, your first duty will be selection of a foreperson
to preside over the deliberations and to speak on your behalf in
court.

The foreperson's duties are:

1. To keep order during the deliberations and to nmake
sure that every juror who wants to speak is heard,;

2. To represent the jury in comunications you w sh
to make to ne; and

3. To sign, date and present the jury's verdict to ne.

In deciding the verdict, all jurors are equal and the
f oreperson does not have any nore power than any other juror.

After you select a foreperson, you will proceed to
di scuss the case with your fellow jurors and reach agreenent on a
verdict, if you can. You may take as much tine as you feel is
necessary for your deliberations.

Each of you nust decide the case for yourself, but only
after you have considered the views of you fellow jurors. Do not
be afraid to change your opinion if you think you are wong. But
do not cone to a decision sinply because other jurors think it is

a right decision, or sinply to get the case over with
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[ NSTRUCTI ON NO. 9. 2

EXH BITS I N THE JURY ROOM

During this trial, itens were received in evidence as
exhibits. These exhibits will be sent into the jury roomwth

you when you begin to deliberate.
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[ NSTRUCTI ON NO. 9. 3

VERDI CT

Renenber that you are the judges of the facts in this case.
Your only interest is to seek the truth fromthe evidence
pr esent ed.

Fromthe time you retire to the jury roomto begin your
deli berations until you conplete your deliberations, it is
necessary that you remain together as a body. You should not
di scuss the case with anyone other than your fellow jurors. |If
it becones necessary for you to conmunicate with ne during your
del i berations, you may send a note by the bailiff.

Your verdict wll consist of answers to the questions on the
verdict form You will answer the questions according to the
instructions | have given you and according to the directions
contained in the verdict form

At | east ten of you must agree on each answer required by
the verdict form The same ten jurors need not agree on al
answers, but at least ten jurors nust agree on each answer. Each
of the ten nmust be able to state, when you return to the
courtroomafter a verdict is reached, that his or her vote is
expressed in the answer on the verdict form

As soon as ten or nmore of you agree upon each answer
required by the directions in the verdict form the form should
be dated and signed by your foreperson. The foreperson will then

notify the bailiff by a witten comrunication that (1) the jury
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has reached a verdict; and (2) at |least ten of the jurors have
agreed as to each answer required by the verdict form The
bailiff will then arrange to have you return with the verdict
formto the courtroom

Bear in mnd that you are not to reveal to the court or
anyone el se how the jury stands on the verdict until at |east ten

of you (and |I repeat, at |east ten of you) have agreed on it.
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| N THE SUPREME COURT OF THE STATE OF HAWAI |

In the Matter of the Publication and Distribution
of the

Hawai "i Standard Civil Jury Instructions

ORDER APPROVI NG PUBLI CATI ON AND DI STRI BUTI ON OF THE
HAWAI "1 STANDARD CIVIL JURY | NSTRUCTI ONS
(By: Moon, C. J., Levinson, Nakayans,
Ram | and Acoba, JJ.)

Upon consideration of the Cvil Pattern Jury
I nstructions Conmittee’ s proposed additions to the Hawai i G vil
Jury Instructions, 1999 edition,

| T I S HEREBY ORDERED t hat attached civil jury instructions
11.1 through 13.7, are approved for publication and distribution as
additions to the Hawai "i Cvil Jury Instructions, 1999 edition.

| T 1S FURTHER ORDERED that this approval for publication
and distribution is not and shall not be considered by this court
or any other court to be an approval of judgnent as to the validity
or correctness of the substance of any instruction.

DATED: Honol ul u, Hawai "i, OCctober 31, 2000.

Chi ef Justice

Associ ate Justice

Associ ate Justice

Associ ate Justice

Associ ate Justice
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| NSTRUCTI ON NO. 11.1

STRI CT PRODUCTS LI ABI LI TY

To prevail on the claimof strict products liability against
defendant (s), plaintiff(s) must prove all of +the followng
el ement s:

1. The product was defective?!; and

2. The defect was a | egal cause of injury to plaintiff(s);
and

3. Def endant (s) was/were part of the "chain of distribution”
of the product. Def endant (s) was/were part of the "chain of
distribution" of a product if hel/shel/it/they was/were a

manuf acturer, seller, or |lessor of that product.

1'I'n appropriate cases, add: "As to the claimfor strict products
liability based on defective design under the Risk-Uility Test,
the burden may shift to defendant(s) to prove that the product
was not defective.”
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| NSTRUCTION NO. 11.2

DEFECT DEFI NED

A defect is sone feature the product had or | acked that nade
t he product dangerously defective when used in an intended or
reasonably foreseeabl e manner, including a reasonably foreseeable

m suse.

*Based upon the facts of each particular case, the trial court
may Wi sh to specify which entity in the chain of distribution
should be used as the appropriate entity through whose eyes the
jury should determne if the product was used as intended or
reasonabl y foreseeabl e.
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| NSTRUCTION NO.11.3

ORDI NARY USE

I n deciding whether the product was used in an intended or
reasonably foreseeable manner, you nmay consider all of the

surroundi ng circunstances.
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| NSTRUCTION NO.11.4

PROOF OF DEFECT

A product may be defective under any of the follow ng
t heori es:

1. Def ective manufacture; or

2. Def ecti ve design; or

3. [ 1t

!Tabi eros v. d ark Equi pnent Conpany, 85 Haw. 336, 944 P.2d 1279
(1997) and Ontai v. Straub Cinic & Hospital, Inc., 66 Haw 237,
659 P.2d 734 (1983) indicate a potential claimfor strict
products liability for defective instruction/warning, but no
Hawai 'i case states the elenents of such claim \Were
appropriate, "Defective Warning/lInstruction” may be inserted here
and the elenents of that claiminserted in a new instruction
follow ng Instruction No. 11.6.

Hawai'i Civil Jury Instructions, 1999 edition - 6-



| NSTRUCTION NO.11.5

DEFECTI VE MANUFACTURE- ELEMENTS

To prove defective manufacture, plaintiff(s) nust prove all of
the foll owm ng el enents:

1. The product as manufactured, assenbled, or distributed
was different fromthe manufacturer’s intended result; and

2. That difference made the product dangerously defective
for its intended or reasonably foreseeable use (or reasonably
foreseeabl e m suse); and

3. That difference was a legal <cause of injury to

plaintiff(s).
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| NSTRUCTION NO.11.6

DEFECTI VE DESI GN- ELEMENTS

To prove defective design, plaintiff(s) nust prove both of the
foll ow ng el enents:

1. The product was defective in its design'; and

2. The product was a | egal cause of injury to plaintiff(s).

Failure of a manufacturer to equip its product with a safety

device may constitute a design defect.

1 As to the claimfor strict products liability based on
defective design under the Risk-Utility Test, the burden may
shift to defendant(s) to prove that the product was not
defective.
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| NSTRUCTION NO.11.7

NEGLI GENT DESI GN- ELEMENTS

To prevail on the claimof negligent design, plaintiff(s) nust
prove both of the follow ng el enents:

1. The manuf acturer of the product failed to take reasonabl e
measures to design its product to protect against a reasonably
foreseeable risk of injury; and

2. That failure was a | egal cause of injury to plaintiff(s).
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| NSTRUCTION NO.11.8

NEGLI GENT FAlI LURE TO WARN- ELEMENTS

To prevail on the claim of negligent failure to warn,
plaintiff(s) must prove all of the follow ng el enents:

1. Def endant (s) was/were part of the "chain of distribution”
of the product; and

2. Def endant (s) knew or reasonably should have known that
the product created a risk of injury if it was used in an intended
or reasonably foreseeabl e manner, including reasonably foreseeable
m suse; and

3. Defendant (s) failed to use ordinary care to warn those
i ntended or reasonably anticipated to use the product of that risk
and

4. Defendant's(s') failure to warn was a |egal cause of

injury to plaintiff(s).
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| NSTRUCTION NO.11.9

NEGLI GENT FAI LURE TO WARN- ADDI TI ONAL ELEMENT WHEN OBVI QUSNESS OF
RISK OF INJURY | S A FACT QUESTI ON FOR THE JURY?
(1 F BURDEN |'S ON PLAI NTI FF(S))

To prevail on the claim of negligent failure to warn,
plaintiff(s) must also prove that defendant(s) knew or reasonably
shoul d have anticipated that a user of the product m ght not be
aware of the risk of injury created by the product.

(1 F BURDEN | S ON DEFENDANT(S))

| f defendant(s) prove(s) that the risk of injury created by

t he product was open and obvious, then you must find in favor of

def endant (s) on the claimof negligent failure to warn.

1 Al t hough whet her defendant owes plaintiff a duty of reasonable
care is a question of law, in sone situations the answer turns on
the fact question of whether the risk of injury froman intended
or reasonably foreseeable use or m suse of a product is "open and
obvious." In each of the reported Hawai’'i cases on that point,

t he evi dence was such that reasonable mnds could not differ, and
that fact question was resolved by the court. Tabieros
contenplates that the jury may have to determ ne that question
where reasonable mnds can differ as to the obvi ousness of the

risk. There is no reported Hawai'i decision in that circunstance
hol di ng whet her plaintiff or defendant bears the burden of proof
on that issue. In such a case, this instruction nay be used, but

only after the trial court determnes if the burden of proof on
this issue is on plaintiff or defendant.
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| NSTRUCTI ON NO.11.10

LEARNED | NTERMVEDI ARY

The duty of a manufacturer or distributor of a nedical device
or prescription drug to warn of a risk inherent in that product is
satisfied when the manufacturer or distributor gives an adequate
warning to the physician who prescribed or provided the product.
The law permts the nmanufacturer and distributor to rely upon the
physician to forward to the patient, who is the ultimte user of

t he product, any warni ngs given by the manufacturer or distributor.
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| NSTRUCTI ON NO. 11.11

TESTS FOR DEFECTI VE DESI GN

A product is defective inits design if plaintiff(s) prove(s)
that the product was defective under any one of these three tests:

1. The Consuner Expectation Test; or

2. The Risk-Utility Test; or

3. The Latent Danger Test.
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| NSTRUCTI ON NO. 11.12

EFFECT OF FI NDI NG DEFECT WAS OPEN AND OBVI QUS

| f defendant(s) prove(s) that the danger caused by the all eged
desi gn defect was open and obvious, then only the Risk-Uility Test
can be used to determne if the product was defective in its

desi gn.
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| NSTRUCTI ON NO.11.13

CONSUVER EXPECTATI ON TEST

To prove that a product is defective in its design under the
Consuner Expectation Test, plaintiff(s) nust prove that the product
failed to performas safely as an ordinary user or consuner of the
product would expect when used in an intended or reasonably

f oreseeabl e manner, including reasonably foreseeabl e m suse.

Hawai'i Civil Jury Instructions, 1999 edition - 15-



| NSTRUCTI ON NO.11. 14

Rl SK- UTI LI TY TEST

To prove that a product is defective in its design under the
Risk-Uility Test, plaintiff(s) nust prove that the design was a
| egal cause of the injuries and defendant(s) nust fail to prove
that the benefits of the design outweigh the risk of danger
inherent in the design. |In determ ning whether or not the benefits
of the design outweigh such risks, you may consider, anong ot her
t hi ngs:

1. The likelihood that the danger posed by the design woul d
cause injuries;

2. The probabl e severity of those injuries;

3. The feasibility of a safer alternative design at the tine
that the product was manufact ured;

4. The financial cost of an inproved design; and

5. The adverse consequences, if any, to the product and the

user or consumer that would result froman alternative design.
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| NSTRUCTI ON NO.11.15

LATENT DEFECT TEST

To prove that a product is defective in its design under the
Latent Defect Test, plaintiff(s) nust prove that:

1. Even if faultlessly made, the use of the product in a
manner that is intended or reasonably foreseeable, including
reasonably foreseeable m suse, involves a substantial danger; and

2. The manufacturer knew about the danger; and

3. The danger would not be readily recognized by the
ordi nary user or consumer of the product; and

4. The manufacturer failed to gi ve adequate warni ngs of the

danger or adequate instructions for safe use.

Hawai'i Civil Jury Instructions, 1999 edition -17-



| NSTRUCTION NO.12.1

BREACH OF EXPRESS WARRANTY- ELEMENTS

To prevail on the claim for breach of an express warranty
agai nst defendant(s), plaintiff(s) nust prove all of the foll ow ng
el ement s:

1. Defendant (s) was/were seller(s)/lessor(s) in a salel
| ease of goods; and

2. Plaintiff(s) was/were reasonably expected to use, consune
or be affected by the goods; and

3. A representation, affirmation of fact, or promse
regardi ng the goods was made to buyer(s)/| essee(s) by defendant(s)
or an authorized agent of defendant(s); and

4. That representation, affirmation of fact, or promse
becane part of the basis of the bargain between seller(s)/
| essor(s) and buyer(s)/lessee(s); and

5. The goods as delivered did not conform to that
representation, affirmation of fact, or prom se; and

6. The non-conformance of the goods with the representation,
affirmation of fact, or promse was a legal cause of injury to

plaintiff(s).

It is not clear under Hawai'i |aw whether this el enment applies
in cases of personal injury to third-party beneficiaries of
warranti es under HRS 8490: 2- 318.
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| NSTRUCTI ON NO.12. 2

"SELLER, " "BUYER, " "SALE," AND " GOODS"

As used in these instructions, the word "seller" neans a
person who sells or contracts to sell goods. The word "seller”
i ncludes the nmanufacturer(s) and each distributor, retailer or
other participant in the chain of distribution of the goods. The
word "buyer" neans a person who buys or contracts to buy goods. A
"sale of goods" is the passing of title or ownership of "goods"
fromthe seller to a buyer for a price.

(As used in these instructions, the word "lessor" neans a
person who | eases or contracts to | ease goods. A "lease of goods”
is a transfer of the right of possession and use of "goods" to a
| essee for a price.)

"Goods" neans novable things that are not attached to
buil dings or real estate, or that can be renoved from buil di ngs or

real estate without material harm
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| NSTRUCTI ON NO.12. 3

DESCRI PTI ONS, SAMPLES, AND PARTI CULAR WORDS

Any representation, affirmation of fact, or prom se nade by
seller(s)/lessor(s) to buyer(s)/lessee(s) which relates to the
goods and becones part of the basis of the bargain creates an
express warranty that the goods shall conform to the
representation, affirmation of fact, or prom se.

Any description of the goods which is made part of the basis
of the bargain creates an express warranty that the goods shal
conformto the description

Any sanple or nodel which is nade part of the basis of the
bargain creates an express warranty that the whole of the goods
shall conformto the sanple or nodel

No particular word or form of expression is necessary to
Create an express warranty, nor is it necessary that seller(s)/
| essor(s) has/have a specific intention to make a warranty or use

formal words such as "warrant” or "guarantee."
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| NSTRUCTI ON NO.12. 4

BASI S OF THE BARGAI N

To prove that a representation, affirmation of fact, or
prom se regardi ng the goods was part of the basis of the bargain:

1. Plaintiff(s) nmust prove that seller(s)/lessor(s) nade the
representation, affirmation of fact, or promse during the
bar gai ni ng process; and

2. Seller(s)/lessor(s) nust fail to prove that the resulting
bargain did not rest at all on seller's(s')/lessor's(s")
representation, affirmation of fact, or prom se.

Sonme statenents by seller(s)/lessor(s) cannot fairly be vi ewed
as having becone a basis of the bargain, such as statenents about
t he general val ue of the goods, or about seller’ s(s')/lessor’s(s')
general opinion regarding that value, or even seller s(s")/
| essor’s(s'") exaggerated clains about the superiority of
hi s/ her/its/their goods, sonetines known as "puffing."”

Whet her a statenent of opinion regarding the goods is a
representation, affirmation of fact, or promse that created an
express warranty depends upon all of the circunstances surroundi ng
the statenent. A statenent of opinion that is the expression of an
i ndi vi dual’ s concl usi on or personal judgnment, but does not purport
to be based on actual know edge, does not create a warranty.

In determning whether a particular statement was a
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representation, affirmation of fact, or promse that created an
express warranty--as opposed to an affirmati on of the general val ue
of the goods or "puffing” that did not create a warranty--you nmay
consi der the surrounding circunstances under which the statenent
was made, the manner in which the statenent was made, and the
ordinary effect of the words used.

You may al so consider the relationship of the parties and the

subject matter with which the statenent was concer ned.
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| NSTRUCTION NO.12. 5

DI SCLAI MER OF ALL EXPRESS WARRANTI ES*

Buyer(s)/l essee(s) and seller(s)/lessor(s) my agree that

there will be no express warranties relating to the goods.

'This instruction may not apply in personal injury actions
i nvol vi ng consumer goods.
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| NSTRUCTI ON NO. 12. 6

DI SCLAI MER OF SOVE BUT NOT ALL EXPRESS WARRANTI ES!

Buyer (s)/| essee(s) and seller(s)/lessor(s) may agree that only
certain warranties apply and all others are excluded. | f
buyer (s)/| essee(s) and seller(s)/lessor(s) have agreed that only
certain warranties apply, there can be no express warranty contrary
to the agreenent's terns unless you find that the warranty that was
given failed of its essential purpose.

A warranty fails of its essential purpose if plaintiff(s)
prove(s) that there is a |atent defect that was not discoverable
upon receipt and reasonable inspection of goods, or that the
seller's(s')/lessor's(s') action or inaction prevented the renedy
in any warranty that was given from achieving its essential

pur pose.

'This instruction may not apply in personal injury actions
i nvol vi ng consumer goods.

Hawai"i Civil Jury Instructions, 1999 edition - 24-



| NSTRUCTION NO.12.7

NOTI CE OF BREACH REQUI RED

Seller(s)/lessor(s) is/are not liable for a breach of an
express or inplied warranty unless seller(s)/lessor(s) received
notice of the claimed breach within a reasonable time after
plaintiff(s) knew or should have known of the alleged breach of
warranty. \Wat anounts to a reasonable tine is for you to decide
based upon all the circunstances of this case.

Notice may be oral or in witing; no particular formof notice
IS required. It must have inforned defendant(s) of the alleged
breach of warranty and plaintiff's(s') intention to look to
defendant (s) for damages. Wether plaintiff(s) gave this
information to defendant(s) wthin a reasonable tinme in this case
is for you to determ ne.

If plaintiff(s) fail/fails to prove that he/she/it/they gave
such notice within a reasonable tinme, then plaintiff(s) cannot

recover on the claimfor breach of warranty.

'This instruction may not apply in personal injury actions
i nvol vi ng consumer goods.
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| NSTRUCTI ON NO.12. 8

STATUTE OF LI M TATI ONS

Plaintiff(s) nust file the lawsuit on the claimfor breach of
warranty within four years after the statute of limtations starts
to run. The statute of limtations on a claim for breach of
warranty starts to run when the breach occurs. Normally, a breach
of warranty occurs when the goods are delivered. |f defendant(s)
prove(s) that the breach occurred nore than four years before this
|awsuit was filed, then you nmust find for defendant(s) on

plaintiff's(s’) breach of warranty claim?!?

YIf the court determnes as a matter of law that the seller nmade
a prom se of future performance regardi ng the goods, and that
plaintiff(s) could not discover the breach until such

performance, then an appropriate "discovery rule" instruction
shoul d be gi ven.
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| NSTRUCTION NO. 13.1

| MPLI ED WARRANTY OF MERCHANTABI LI TY- ELEMENTS

To prevail on the claimfor breach of an inplied warranty of
merchantability, plaintiff(s) nust prove all of the follow ng
el ement s:

1. Defendant (s) was/were a seller(s)/lessor(s) in a sale/
| ease of goods; and

2. Plaintiff(s) was/were reasonably expected to use, consune
or be affected by the product; and

3. Any one of the follow ng:

(a) The product would not pass w thout objection in the
trade under the contract description; or

(b) In the case of fungible goods, the product was not
of fair average quality within the description; or

(c) the product was not fit for the ordinary purposes
for which such goods are used; or

(d) The product did not run, wthin the variations
permtted by the agreenent, of even kind, quality and quantity

Wi thin each unit and anong all units involved; or

(e) The product was not adequately contai ned, packaged,
and | abel ed as the agreenent required; or
(f) The product did not conform to the prom ses or

affirmations of fact nmade on the container or |abel if any;
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and
4. The way in which the product was not fit for its ordinary

pur pose was a | egal cause of damage to plaintiff(s).
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| NSTRUCTI ON NO.13. 2

| MPLI ED WARRANTY OF MERCHANTABI LI TY- DEFECTI VE PRODUCT

If a product is "defective" for purposes of strict products

liability, it is automatically not fit for its ordinary purpose.
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| NSTRUCTI ON NO. 13. 3

| MPLI ED WARRANTY OF MERCHANTABI LI TY- RELI ANCE NOT REQUI RED

To prevail on the claimfor breach of the inplied warranty of
merchantability, it is not necessary for plaintiff(s) to prove that

he/ she/it/they relied upon the inplied warranty.
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| NSTRUCTI ON NO.13. 4

| MPLI ED WARRANTY OF FI TNESS FOR A PARTI CULAR PURPCSE- ELEMENTS

To prevail on the claimfor breach of an inplied warranty of
fitness for a particul ar purpose agai nst defendant(s), plaintiff(s)
nmust prove all of the follow ng el enents:

1. Def endant (s) sold or |eased the product or otherw se
participated in the chain of distribution of the product; and

2. When the contract for sale/lease was entered into by
def endant (s), he/she/it/they had reason to know

a. a particular purpose for which plaintiff(s) obtained

t he product; and

b. buyer(s)/l essee(s) was/were relying on the skill or
judgnent of defendant(s) to select or furnish a suitable
product; and

3. Buyer(s)/l essee(s) did in fact rely on defendant(s) to
sel ect or furnish a product suitable for the particul ar purpose for
whi ch plaintiff(s) obtained the product; and

4. The product was not fit for that particular purpose; and

5. The way in which the product was not fit for that

particul ar purpose was a | egal cause of damage to plaintiff(s).
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| NSTRUCTI ON NO.13. 5

TH RD PARTY BENEFI Cl ARI ES OF EXPRESS AND | MPLI ED WARRANTI ES

An express or inplied warranty nade by any seller/lessor of a
product extends not only to buyer(s)/lessee(s) of that product, but
al so to any person who may reasonably be expected to use, consune
or be affected by the product and who suffers personal injury

caused by breach of the warranty.
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| NSTRUCTI ON NO.13. 6

NO DI SCLAI MER OF LI ABILITY FOR PERSONAL | NJURIES TO A THI RD
PARTY TO WHOM AN EXPRESS OR | MPLI ED WARRANTY EXTENDS
Seller(s)/lessor(s) of a product may not exclude or limt
his/her/its/their liability for personal injury to a third party--
ot her than buyer(s)/|essee(s) of the product--who may be reasonably
expected to use, consune, or be affected by the product and who

suffers personal injury caused by breach of the warranty.
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| NSTRUCTI ON NO.13.7

EXCLUSI ON OR LI M TATI ON OF WARRANTI ES?

No exclusion or limtation of an express warranty is effective
if it is based upon an unreasonable interpretation of the
party's/parties' words or conduct.

The following general rules apply to the exclusion or
[imtation of warranties:

1. To exclude or [imt the inplied warranty of
merchantability, the | anguage nust nention "nmerchantability,” and,
if inwiting, it nust be conspicuous. "Conspicuous" nmeans that a
witten disclainmer or limtation nust be in a larger print or
typeface so as to stand out fromthe other portions of the docunent
in which it is contained.

2. To exclude or |imt any warranty of fitness (either
express or inplied), the |anguage nust be both in witing and
conspi cuous.

3. Al inplied warranties of fitness can be excluded by a
single disclainer that conplies with all of the applicable rules.

The following special rules apply to the exclusion or
[imtation of warranties:

1. Unl ess the circunstances indicate otherwise, all inplied

warranties are excluded by expressions like "as is,” "with all

! This instruction may not apply or may require nodification in
personal injury cases.
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faults" or other | anguage which in common understanding calls the
buyer's(s' )/l essee's(s') attention to the exclusion of warranties
and makes it plain that there is no inplied warranty.

2. When buyer(s)/l essee(s), before entering into the
contract or |ease, has/have exam ned the product as fully as
he/ she/t hey desired--or has/have refused to exam ne the product--
there is no inplied warranty with regard to defects which a
reasonabl e exam nation should, in the circunstances, have reveal ed.

3. An inplied warranty can al so be excluded or limted by
course of dealing or course of performance or usage of trade.

If they are in conflict, the special rules take priority over

t he general rules.
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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

In the Matter of the Publication and Distribution
of the

Hawai ‘i Standard Cvil Jury Instructions

ORDER APPROVI NG PUBLI CATI ON AND DI STRI BUTI ON OF THE
HAWAI “* | STANDARD CI VI L JURY | NSTRUCTI ONS
(By: Moon, C J., Levinson, Nakayans,
Ram | and Acoba, JJ.)

Upon consideration of the Cvil Pattern Jury
I nstructions Commttee’ s proposed additions to the Hawai ‘i C vil
Jury Instructions, 1999 edition,

| T | S HEREBY ORDERED, effective imediately, that
attached civil jury instructions 14.1 through 14.6 and 15.1
t hrough 15. 27, are approved for publication and distribution as
additions to the Hawai ‘i Civil Jury Instructions, 1999 edition.

| T 1S FURTHER ORDERED that this approval for
publication and distribution is not and shall not be considered
by this court or any other court to be an approval of judgnent
as to the validity or correctness of the substance of any
i nstruction.

DATED: Honol ul u, Hawai ‘i, June 19, 2002.
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| NSTRUCTI ON NO. 14.1

ELEMENTS OF MEDI CAL NEGLI GENCE

To prove nedical negligence, plaintiff(s) nmust prove all of
the foll owm ng el enents:

(1) Defendant(s) breached the applicable standard of care;
and

(2) The breach of the standard of care was a | egal cause of
i njury/damage to plaintiff(s); and

(3) Plaintiff(s) sustained injury/damage.
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| NSTRUCTI ON NO. 14. 2

STANDARD OF CARE
It is the duty of a [physician/nurse/specialty] to have the
know edge and skill ordinarily possessed, and to exercise the
care and skill ordinarily used, by a [physician/nurse/specialty]
practicing in the sane field under simlar circunstances.
A failure to performany one of these duties is a breach of

t he standard of care.

(Note to Publisher: brackets indicate alternatives not del etions)
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| NSTRUCTI ON_ NO. 14.3

EXPERT TESTI MONY REQUI RED
Plaintiff(s) is/are required to present testinony from an
expert establishing the standard of care, that defendant(s)
breached this standard, and that defendant’s(s’) breach was a

| egal cause of plaintiff’s(s’) injury/damages.?

This instruction may not necessarily be required in every
case of nedical negligence. See: HRE Rule 702 and
commentary, Lyu v. Shinn, 40 Haw. 198 (1953).
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| NSTRUCTI ON_ NO. 14.4

| NFORVED CONSENT
A physician has the duty to informhis or her patient of the
informati on a reasonabl e patient objectively needs fromhis or
her physician to allow the patient to nake an inforned and
intelligent decision regardi ng proposed treatnent.
To prevail on the claimof failure to obtain inforned

consent, plaintiff(s) nust prove the foll ow ng el enents:

1. Def endant (s) did not disclose at | east one of the
fol | ow ng:
a. The condition being treated; or
b. The nature and character of the proposed

treatnent; or

C. The anticipated results; or

d. The recogni zed possible alternative forns of
treatnent; or

e. The recogni zed serious possible risks,
conplications, and antici pated benefits invol ved

inthe treatnment, and in the recogni zed possible
alternative fornms of treatnent, including non-

treat ment.
2. The patient was harned,
3. Def endant’ s(s’) failure to make the disclosure was a

| egal cause of the patient’s harm and

4. A reasonabl e person in the patient’s circunmstances
woul d not have consented to the proposed treatnent had

Hawai“i Civil Jury Instructions, 1999 edition
Medical Malpractice: added on 06/19/02 4



the patient received the required disclosure.

Expert testinony is not required to prove the information
that a physician is required to disclose to a patient.

Expert testinony is required to prove the nmateriality of the
recogni zed serious possible risks of the proposed treatnent,
i ncluding the nature of risks inherent in a particular treatnent,
the probabilities of therapeutic success, the frequency of the
occurrence of particular risks and the nature of avail able

alternatives to treatnent.

Hawai“i Civil Jury Instructions, 1999 edition
Medical Malpractice: added on 06/19/02 5



| NSTRUCTI ON_ NO. 14.5

MORE THAN ONE METHOD
Were there is nore than one recogni zed net hod of treatnent,
each of which conforns to the applicable standard of care, a
physi ci an does not breach the standard of care by utilizing one
of these methods, provided such use conforns to the standard of

care as defined by these instructions.

Hawai“i Civil Jury Instructions, 1999 edition
Medical Malpractice: added on 06/19/02 6



| NSTRUCTI ON NO.  14.6

PHYSI Cl AN I S NOT AN | NSURER
A physician is not an insurer of a patient’s health. A
physician is not negligent sinply because of an unfortunate event

if the physician confornms to the applicable standard of care.

Hawai“i Civil Jury Instructions, 1999 edition
Medical Malpractice: added on 06/19/02 7



| NSTRUCTI ON NO. 15.1

CONTRACT - GENERAL: DEFI NI TI OV ELEMENTS
A contract is an agreenent between two or nore persons which
creates an obligation to do or not to do sonething. A contract
may be witten or oral.
A contract requires proof of all of the follow ng el enents:

(1) Persons with the capacity and authority to enter into
t he contract; and

(2) An offer; and

(3) An acceptance of that offer producing a nutual
agreenent, or a neeting of the m nds, between the
persons as to all of the essential ternms of the
agreenent at the tine the offer was accepted; and

(4) Consideration.

In this case, only elenent(s)
is/are in dispute.

[ Note to Publisher: brackets indicate alternatives not del etions]

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 1



| NSTRUCTI ON NO._ 15. 2

CONTRACT - CAPACI TY!
A person has capacity to enter into a contract if he/she has
sufficient nmental ability to understand in a reasonabl e manner

t he nature, consequences and effects of the contract.

! This instruction should be used only if capacity is in issue.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 2



| NSTRUCTI ON_ NO. 15.3

CONTRACT - AUTHORI TY!
Aut hority means having the perm ssion or right to enter into

a contract.

! This instruction should be used only if authority is in issue.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 3



| NSTRUCTI ON_ NO. 15.4

CONTRACT - OFFER
An offer is an expression of willingness to enter into a
contract which is nmade with the understanding that the acceptance
of the offer is sought fromthe person to whomthe offer is made.
An offer nust be sufficiently definite, or nmust call for
such definite terms in the acceptance, that the consideration

prom sed is reasonably clear.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 4



| NSTRUCTI ON_ NO. 15.5

CONTRACT - ACCEPTANCE

An acceptance is an expression of agreenent to the essenti al
terms of an offer, in the manner which may be invited or required
by the offer. Al of the essential terns of the offer nust be
accepted w thout change or condition.

A change in any essential termset forth in the offer or an
attenpt to condition acceptance is a rejection of the offer. It
is a counteroffer which may be accepted, rejected totally, or

rejected by a further counteroffer.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 5



| NSTRUCTI ON_ NO. 15.6

CONTRACT - ESSENTI AL TERMS

The essential terns of an agreenent are those terns which
are basic, necessary and inportant to the agreenent between the
parties. |In nost contracts, the essential terns of an agreenent
are: (1) a description of the property, goods or services to be
received; (2) the anmount of noney or other consideration to be
given; and (3) the manner and tinme in which the property, goods
or services are to be received and the noney or other
consideration is to be given. It is for you to decide whet her
there are any other essential terns under the circunstances of

this case.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 6



| NSTRUCTI ON NO._ 15.7

CONTRACT - CONSI DERATI ON
Consi deration is an exchange which is bargained for by the
parties, where there is a benefit to the one nmaking the prom se
or a loss or detriment to the one receiving the prom se.
Prom ses given in exchange for each other can be valid

consi der ati on.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 7



| NSTRUCTI ON_ NO. 15. 8

CONTRACT - BREACH OF

To prevail on the claimfor breach of contract, plaintiff(s)

nmust prove all of the follow ng el enents:

(1)
(2)
(3)

(4)

(5)

The exi stence of the contract; and
Plaintiff’s(s’) performance [unless excused]; and

Def endant’ s(s’) failure to performan obligation under
t he contract; and

Def endant’ s(s’) failure to performwas a | egal cause of
damage to plaintiff(s); and

The danmage was of the nature and extent reasonably
foreseeabl e by defendant(s) at the tinme the contract
was entered into.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 8



| NSTRUCTI ON NO. 15.9

CONTRACT - SUBSTANTI AL PERFORMANCE

A person who has provided substantial performance under a
contract is entitled to recover under that contract for the
extent of his/her performance. Substantial performance is not
full and conpl ete performance under the contract, but is so
nearly equivalent to what was bargained for that it would be
unr easonabl e to deny the person paynent under the contract.

A person entitled to recover for substantial performance may

al so be subject to liability for breach of the contract.?

! Note: This sentence should only be given if appropriate.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 9



| NSTRUCTI ON_NO._ 15. 10

CONTRACT - DAMAGES
The nmeasure of danmges for a breach of contract is the

anmount of noney which will fairly conpensate plaintiff(s) for any
| osses caused by the breach which were reasonably foreseeable to
plaintiff(s) and defendant(s) at the tinme they entered into the
contract. The anpunt of damages nust be proved wth reasonabl e
certainty and may not be based upon nere specul ati on or guess.
Any damages which you award nust be reasonable in anount. If
plaintiff(s) has/have been danmaged by the breach, but did not
prove the anmount of danages with reasonable certainty, you nust

award plaintiff(s) nom nal damages in the anount of $1.00.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 10



| NSTRUCTI ON_NO. 15. 11

CONTRACT - M Tl GATI ON OF DAMAGES

The law requires any plaintiff claimng damages resulting
froma breach of contract to use reasonable efforts under the
circunstances to avoid or mnimze those danages.

| f defendant(s) prove(s) that plaintiff(s) unreasonably
failed to avoid or mnimze his/her/its/their damages, you nust
not award the portion of those damages resulting from such
failure.

Plaintiff(s) may not sit idly by when presented with a
reasonabl e opportunity to avoid or mnimze his/her/its/their
damages. However, plaintiff(s) is/are not required to exercise
unreasonabl e efforts or incur unreasonabl e expenses in avoiding
or mnimzing his/her/its/their danmages. Defendant(s) has/have
t he burden of proving the damages which plaintiff(s) could have
avoi ded or m ni m zed.

You nust consider all of the evidence in light of the
particul ar circunstances of the case in deciding whether
def endant (s) has/ have satisfied his/her/its/their burden of
proving that plaintiff(s) unreasonably failed to avoid or
mnimze his/her/its/their damages. You are the sole judge of
whet her plaintiff(s) acted reasonably in avoiding or m nim zing

hi s/ her/its/their damages.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 1 1



| NSTRUCTI ON_NO.  15.12

PROM SSORY ESTOPPEL - ELEMENTS
To prevail on a claimof prom ssory estoppel, plaintiff(s)
nmust prove all of the follow ng el enents:
(1) Defendant(s) nade a promse to plaintiff(s); and
(2) A reasonable person in defendant’s(s’) position would
have expected that the prom se woul d i nduce action or
reliance by plaintiff(s); and

(3) Plaintiff(s) reasonably relied upon the prom se; and

(4) Plaintiff’s(s’) reliance on the prom se was a | egal
cause of damage to plaintiff(s); and

(5) Injustice can be avoided only by enforcenent of the
prom se.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 12



| NSTRUCTI ON_NO._ 15. 13

PROM SSORY ESTOPPEL - DAMAGES
Any danmages awarded for prom ssory estoppel mnmust not put
plaintiff(s) in a better position than would have resulted from

per formance of the prom se.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 13



| NSTRUCTI ON_NO._ 15. 14

STATUTE OF FRAUDS'

Def endant (s) assert(s) the affirmative defense of the
statute of frauds. The statute of frauds can be a defense to a
claimof an oral contract. To prevail on this defense,
def endant (s) nust prove all of the follow ng el enents:

(1) The alleged contract involves [*]; and

(2) The alleged contract or sone nmenorandum or note thereof
was not in witing and signed by defendant(s).

* the applicable provision fromthe follow ng should be inserted

a personal representative, upon a promse that his/her/its
own estate wll be responsible for damages

a promse to be responsible for the debt, default, or
m sdoi ngs of anot her

an agreenent made in consideration of marriage

the sale of lands, tenements, or hereditanents, or of any
interest in or concerning them

an agreenent that is not to be perfornmed within one year
fromthe date the agreenent was nade

an agreenent authorizing or enploying an agent or broker to
purchase or sell real estate for conpensation or conm sSion

an agreenent which by its terns is not to be perforned
during the lifetinme of the person making the promse, or, in

* *

the case of an agreenent made prior to July 1, 1977, an

Y This instruction is based upon § 656-1, HRS, and does not
cover the UCC statute of fraud provisions. |f appropriate, this
instruction will need to be nodified, or a separate Instruction
will need to be given, to address such UCC provi sions.

* *

The word “of” which is contained in 8 656-1(7), HRS, has been
renoved

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 14



agreenent to devise or bequeath any property, or to make any
provision for a person by wll

an agreenent by a financial institution to | end noney or
extend credit in an anount greater than fifty thousand
dol I ars ($50, 000)

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 15



| NSTRUCTI ON_NO._ 15. 15

STATUTE OF FRAUDS - PART PERFORVANCE

The statute of frauds defense does not apply if Plaintiff(s)

prove(s) part performance.

To prevail on a claimof part performance, plaintiff(s) nust

prove all of the follow ng elenents by clear and convincing
evi dence:

(1) Plaintiff(s) partially or fully perfornmed
his/her/its/their obligations under the alleged
contract; and

(2) I'n making such performance, plaintiff(s) substantially
relied on the promses made to himher/it/themin the
al l eged contract; and

(3) To allow defendant(s) to avoid perform ng
his/her/its/their obligations under the alleged

contract would constitute an injustice upon
plaintiff(s).

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 16



| NSTRUCTI ON_NO._ 15. 16

STATUTE OF FRAUDS - PROM SSORY ESTOPPEL

The statute of frauds defense does not apply if Plaintiff(s)

prove(s) prom ssory estoppel.

To prevail on a claimof prom ssory estoppel, plaintiff(s)

nmust prove all of the follow ng el enents:

(1)
(2)

(3)
(4)

(5)

Def endant (s) nade a promse to plaintiff(s); and

A reasonabl e person in defendant’s(s’) position would
have expected that the prom se would i nduce action or
reliance by plaintiff(s); and

Plaintiff(s) reasonably relied upon the prom se; and

Plaintiff’s(s’) reliance on the prom se was a | egal
cause of damage to plaintiff(s); and

I njustice can be avoided only by enforcenent of the
prom se.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 17



| NSTRUCTI ON_NO. 15. 17

AGENCY - GENERAL
The act of an agent done within the scope of the agent’s
authority is binding on the principal. Put another way, the act
of an agent done within the scope of the agent’s authority has
the same effect as if the principal perfornmed the act instead of
the agent. In this case, plaintiff(s) claims) that defendant(s)

was/ were the principal (s) and was

his/her/its/their agent.
An agency rel ationship may be based upon either actual

authority or apparent authority.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 18



| NSTRUCTI ON_NO._ 15. 18

AGENCY - ACTUAL AUTHORI TY
Actual authority may be created by express agreenent or
inplied fromthe conduct of the parties.
To establish express actual authority, plaintiff(s) nust
prove an oral or witten agreenent between defendant(s) and the
agent which includes all of the follow ng:

(1) Defendant(s) has/have del egated authority to the agent;
and

(2) The agent has accepted that authority; and
(3) The agent is authorized to do certain acts.

To establish inplied actual authority, plaintiff(s) nust
prove both of the foll ow ng:

(1) Conduct by defendant(s), including acqui escence, which
is communicated directly or indirectly to the agent;
and

(2) A reasonable belief by the agent based on such conduct
t hat defendant(s) desired the agent to performcertain
acts for defendant(s).

Acqui escence is a silent appearance of consent and occurs

where the principal knows that the agent is acting on the

principal’s behalf and takes no action to object.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 19



| NSTRUCTI ON_NO. 15. 19

AGENCY - APPARENT AUTHORI TY

Apparent authority exists when the principal does sonething
or permts the agent to do sonething which reasonably |eads a
third person to believe that the agent has the authority
he/ she/it purports to have. The issue is not whether the
princi pal and agent intend to enter into an agency rel ationship,
but whether a third party in the position of plaintiff(s)
reasonably relies on the principal's conduct as show ng the
exi stence of such a relationship.

To establish apparent authority, plaintiff(s) nust prove al

of the follow ng el enents:

(1) Defendant(s) as principal (s) denonstrated
his/her/its/their consent to the agent’s exercise of
authority or knowngly permtted the agent to exercise
such authority; and

(2) Plaintiff(s) knew of the actions of defendant(s)

and, acting in good faith, reasonably
believed that the agent possessed such authority; and

(3) Plaintiff(s), relying on such appearance of authority,
changed his/her/its/their position and will be injured
or suffer a loss if the act done or transaction
executed by the agent does not bind defendant(s)

as principal(s).

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 20



| NSTRUCTI ON_NO._15. 20

CONTRACT - | MPGSSI BI LI TY OF PERFORMANCE

Def endant (s) assert(s) the affirmative defense that
i npossibility of performance excused his/her/its/their
performance under the contract.

To prevail on the affirmative defense of inpossibility of
performance, defendant(s) nust prove that his/her/its/their
performance of the contract was made inpossi bl e:

(1) Through no fault of defendant(s); and

(2) By unforeseeable events.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 2 1



| NSTRUCTI ON_NO. 15. 21

CONTRACT - M STAKE: GENERAL'!
Def endant (s) assert(s) the affirmative defense that m stake
excused his/her/its/their performnce under the contract.
A mstake is a belief that is not in agreenent with the

facts. A mstake is either nmutual or unil ateral

If the risk of the mistake is allocated by the court to

def endant (s), instructions on m stake, 15.21 - 15.24, should not
be given. AIG Hawaii Insurance Co. v. Bateman, 82 Hawaii 453,
457-58, 923 P.2d 395, 399-400 (1996).

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 22



| NSTRUCTI ON_NO. 15. 22

CONTRACT - MJTUAL M STAKE
To prevail on the affirmative defense of nutual m stake,
def endant (s) nust prove all of the follow ng el enents:
(1) At the tine they entered into the contract, the parties
made a m stake as to the sane basic assunption on which

the contract was nade; and

(2) That mstake had a material effect on the agreed
exchange of performances; and

(3) That m stake adversely affected defendant(s).

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 23



| NSTRUCTI ON_NO._ 15. 23

CONTRACT - UNI LATERAL M STAKE
To prevail on the affirmative defense of unilateral m stake,
def endant (s) nust prove all of the follow ng el enents:

(1) At the tine defendant(s) entered into the contract,
def endant (s) nade a m stake as to a basic assunption on
whi ch he/she/it/they nmade the contract; and

(2) The mstake had a material effect on the agreed
exchange of performances that was adverse to
def endant (s); and

(3) Enforcenent of the contract would be unconscionable, or
plaintiff(s) had reason to know of or caused the
m st ake.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 24



| NSTRUCTI ON_NO._ 15. 24

CONTRACT - RI SK OF M STAKE

Def endant’ s(s’) performance under the contract is not
excused by mstake if plaintiff(s) prove(s) that defendant(s)
bore the risk of the mstake. To prevail on the claimthat
defendant (s) bore the risk of the m stake, plaintiff(s) nust
prove either of the follow ng el enents:

(1) The risk was placed on defendant(s) by agreenent; or

(2) Defendant(s) knew at the tinme the contract was nade

that he/she/it/they had only |imted know edge of the

facts to which the nmistake related, but treated such
limted know edge as sufficient.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 25



| NSTRUCTI ON_NO._ 15. 25

CONTRACT - DURESS
Def endant (s) assert(s) the affirmative defense that duress
excused his/her/its/their performnce under the contract.
To prevail on the affirmative defense of duress,
def endant (s) nust prove either of the follow ng el enents:

(1) Plaintiff(s) used actual physical force to get
defendant (s) to agree to the contract; or

(2) Plaintiff(s) used an inproper threat that |eft
def endant (s) with no reasonable alternative but to
agree to the contract.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 26



| NSTRUCTI ON_NO._ 15. 26

CONTRACT - UNDUE | NFLUENCE
Def endant (s) assert(s) the affirmative defense that undue
i nfl uence excused his/her/its/their performance under the
contract.
To prevail on the affirmative defense of undue influence,
def endant (s) nust prove both of the follow ng el enents:

(1) Plaintiff(s) unfairly persuaded defendant(s) to enter
into the contract; and

(2) Plaintiff(s) either:

(a) Was/were in a position of dom nation over
def endant (s); or

(b) Was/were in a relationship with defendant(s) such
t hat defendant(s) would be justified in assum ng
that plaintiff(s) would be acting in
def endant’ s(s’) best interests.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 27



| NSTRUCTI ON_NO._15. 27

CONTRACT - FRAUD

Def endant (s) assert(s) the affirmative defense that
he/ she/it/they is/are excused from perform ng under the contract
because plaintiff(s) fraudulently induced defendant(s) to enter
into the contract.

To prevail on the affirmative defense of fraudul ent
i nducenent, defendant(s) nust prove all of the follow ng el enents
by cl ear and convi nci ng evi dence:

(1) Plaintiff(s) represented a material fact; and

(2) The representation was false when it was nmade; and

(3) Plaintiff(s) knew the representation to be false or

was/ were reckless in making the representation w thout

knowi ng whether it was true or false; and

(4) Plaintiff(s) intended that defendant(s) rely upon the
representation; and

(5) Defendant(s) relied upon the representation by entering
into the contract; and

(6) Defendant’s(s’) reliance upon the representati on was
reasonabl e.

The representation nust relate to a past or existing
material fact, and not to the happening of a future event, except
as to a promse of future conduct which plaintiff(s) did not
intend to fulfill at the tine it was nmade. A fact is material if
a reasonabl e person would want to know it before deci di ng whet her

to enter into the contract.

Hawai‘i Civil Jury Instructions, 1999 edition
Contract: added on 06/19/02 28



IN THE SUPREME COURT OF THE STATE OF HAWAI'I

In the Matter of the Publication and Distributi
of the

Hawai‘i Standard Civil Jury Instructions

ORDER APPROVING PUBLICATION AND DISTRIBUTI@ Ng
OF THE HAWAI‘I STANDARD CIVIL JURY INSTRUCTIONS Y
(By: Moon, C.J., Levinson, Nakayama, Acoba, and Duffy, JJ.)

Upon consideration of the Civil Pattern Jury
Instructions Committee’s request to publish and distribute (1)
revisions to Civil Jury Instruction 14.4, and (2) addition of
Civil Jury Instruction 14.4A,

IT IS HEREBY ORDERED, that the attached civil jury
instructions 14.4 and 14.4A, are approved for publication and
distribution.

IT IS FURTHER ORDERED that this approval for
publication and distribution is not and shall not be considered
by this court or any other court to be an approval or judgment as
to the validity or correctness of the substance of any
instruction.

DATED: Honolulu, Hawai‘i, July 05, 2005.
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M. MEDICAL MALPRACTICE

INSTRUCTION NO. 14.1: ELEMENTS OF MEDICAL NEGLIGENCE

INSTRUCTION NO. 14.2: STANDARD OF CARE

INSTRUCTION NO. 14.3: EXPERT TESTIMONY REQUIRED

INSTRUCTION NO. 14.4: INFORMED CONSENT

INSTRUCTION NO. 14.4A: EMERGENCY TREATMENT - INFORMED
CONSENT

INSTRUCTION NO. 14.5: MORE THAN ONE METHOD

INSTRUCTION NO. 14.6: PHYSICIAN IS NOT AN INSURER

Hawai'i Civil Jury Instructions, 1999 edition - 1 -



INSTRUCTION NO. 14.4

INFORMED CONSENT

A physician must give a [patient/patient’s guardian/legal

surrogate] information a reasonable patient objectively needs to

make an informed and intelligent decision regarding the proposed

[medical treatment/surgical treatment/diagnostic

procedure/therapeutic procedure]. A physician must give all of

the following information to the [patient/patient’s

guardian/legal surrogate] before the proposed

treatment/procedure:

1.

2.

The condition to be treated; and

A description of the proposed treatment/procedure;
and

The intended and anticipated results of the
proposed treatment/procedure; and

The recognized alternative treatments or
procedures, including the option of not providing
these treatments or procedures; and

The recognized material risks of serious
complications or death associated with:

a) The proposed treatment/procedure; and

b) The recognized alternative treatments or
procedures; and

c) Not undergoing any treatment or procedure;
and

The recognized benefits of the recognized
alternative treatments or procedures.

Hawai'i Civil Jury Instructions, 1999 edition - 2 -



To prevail on the claim of failure to obtain informed

consent, plaintiff(s) must prove all of the following elements:

1.

Defendant (s) did not give the required
information; and

The patient was harmed; and

Defendant’s(s’) failure to give the required
information was a legal cause of the patient’s
harm; and

A reasonable person in the patient’s circumstances
would not have consented to the proposed

treatment /procedure had the required information
been given.

Expert testimony is not required to prove what information

needs to be given to an individual patient in order to make an

informed and intelligent choice regarding the proposed

treatment/procedure. However, expert testimony is required to

establish the nature of risks inherent in the

treatment /procedure, the probabilities of therapeutic success,

the frequency of the occurrence of particular risks, and the

nature of available alternatives to treatment.

Note:

This instruction was revised to conform with the

changes to HRS § 671-3 which became effective on January 1,

2004.

(Note to Publisher: Brackets indicate alternatives not

deletions.)

Hawai'i Civil Jury Instructions, 1999 edition - 3 -



INSTRUCTION NO. 14.4A

EMERGENCY TREATMENT - INFORMED CONSENT

Defendant (s) assert(s) the affirmative defense that
informed consent was not required in this case. Informed consent
is not required when: (1) emergency treatment or an emergency
procedure is rendered by a health care provider; and (2) the
obtaining of consent is not reasonably feasible under the
circumstances without adversely affecting the condition of the
patient’s health. If defendant (s) prove(s) this affirmative
defense, then you must find in favor of defendant(s) on

plaintiff’s(s’) claim of failure to obtain informed consent.

HRS § 671-3(d)

Hawai'i Civil Jury Instructions, 1989 edition - 4 -
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ORDER APPROVING PUBLICATION AND DISTRIBUTION
OF HAWAI'I PATTERN JURY INSTRUCTIONS - CIVIL
(By: Moon, C.J., for the court?)

Upon consideration of the Pattern Civil Jury
Instructions Standing Committee’s request to publish and

distribute Employment Instructions 16.1 to 16.40 to the Hawai'i

Pattern Jury Instructions - Civil,

IT IS HEREBY ORDERED, that the attached civil jury
instructions 16.1 to 16.40 are approved for publication and
distribution.

IT IS FURTHER ORDERED that this approval for
publication and distribution is not and shall not be considered
by this court or any other court to be an approval or judgment as

to the validity or correctness of the substance of any

instruction.

DATED: Honolulu, Hawai‘i, January 18, 2007.

FOR THE COURT:
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Chge Justice

! Considered by: Moon, C.J., Levinson, Nakayama, Acoba, and Duffy, JJ.
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INSTRUCTION NO. 16.1:
INSTRUCTION NO. 16.2:
INSTRUCTION NO. 16.3:
INSTRUCTION NO. 16.4:
INSTRUCTION NQO. 16.5:
INSTRUCTION NO. 16.6:
INSTRUCTION NO. 16.7:
INSTRUCTION NO. 16.8:
INSTRUCTION NO. 16.9:
INSTRUCTION NO. 16.10:
INSTRUCTION NO. 16.11:
INSTRUCTION NO. 16.12:
INSTRUCTION NO. 16.13:
INSTRUCTION NO. 16.14:
INSTRUCTION NO. 16.15:
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INSTRUCTION NO. 16.33: SEXUAL HARASSMENT (HOSTILE ENVIRONMENT) :
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INSTRUCTION NO. 16.1

EMPLOYMENT CONTRACT: GENERAL DEFINITION

An employment contract is a contract by which one party, the

employer, engages another party, the employee, to do
for the benefit of the employer or a third party for
employee receives compensation. Under an employment
the employee works under the direction or control of

employer.

something
which the
contract,

the

An employment contract may be express, which means that it

has been spcken or written down, or it may be implied from the

circumstances.
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INSTRUCTION NO. 16.2

EMPLOYMENT CONTRACT FOR A SPECIFIED TERM: DEFINITION

A contract to employ a person for a definite period of time
is an employment contract for a specified term.! The length of
that term may be expressly stated or implied from the facts and

circumstances.

1A“specified term” includes, e.g., month-to-month
contracts. Crawford v. Stewart, 25 Haw. 226, 230 (1919).
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INSTRUCTION NO. 16.3

AT-WILL EMPLOYMENT CONTRACT: DEFINITION

An employment contract of indefinite duration is an at-will
employment contract. An at-will employment contract can be
terminated at the will of either employee or employer, for any

reason or nNo reason.:t

'parnar v. Americana Hotels, Inc., 65 Haw. 370, 374, 652
P.2d 625, 627 (1982); Vlasaty v. Pacific Club, 4 Haw.App. 556,
564, 670 P.2d 827, 833 (1983)
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INSTRUCTION NO. 16.4

EMPLOYEE OR INDEPENDENT CONTRACTOR: DEFINITION

An independent contractor is not an employee. Whether a
person is an employee or an independent contractor depends on the
degree of control exercised over that person. If the person
contracting for the work has the express or implied power to
control the means and methods of performance or production, the
person performing the work is an employee and not an independent
contractor. If the person performing the work retains the
express or implied power to control the means and methods of
production, that person is an independent contractor and not an

employee.

PRACTICE NOTE: Different labor statutes utilize different tests
for determining whether an individual 1s an employee or an
independent contractor. See, e.g., Haw.Rev.Stat. § 383-6
(unemployment insurance), Haw.Rev.Stat. § 386-1 (workers
compensation, Haw. Admin. R. § 12-12-1 (prepaid health care),
Haw. Admin. R. § 12-11-1 (temporary disability). This
instruction may need to be revised where the statutes at issue

have a specific test for determining the existence of employee
status.

Locations v. Hawaii Dept. of Labor, 79 Hawai i 208, 900 P.2d 784
(1995) (following Bailey’s Bakery v. Borthwick, 38 Haw. 16 (1948)
and Tomondong v. Ikezaki, 32 Haw. 373 (1932)).
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INSTRUCTION NO. 16.5

PROMISSORY ESTOPPEL

PRACTICE NOTE: Refer to Instruction Nos. 15.12, 15.13, and 15.16
of the Hawai'i Civil Jury Instructions, 1999 edition.
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INSTRUCTION NO. 16.6

TERMINATION OF EMPLOYMENT: VOLUNTARY, INVOLUNTARY, CONSTRUCTIVE

An employee can choose to terminate his/her employment
voluntarily by resigning/retiring. An employer can choose to
terminate an employee’s employment involuntarily, by firing or
laying off the employee.

An employer can also terminate an employee by causing the
employee to resign/retire involuntarily. When that occurs, the

employer is said to have constructively terminated the employee.
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INSTRUCTION NO. 16.7

CONSTRUCTIVE TERMINATION DUE TO INTOLERABLE WORKING CONDITIONS

Plaintiff(s) claim(s) that he/she/they was/were
constructively terminated by defendant(s), in that he/she/they
resigned/retired involuntarily due to intolerable working
conditions.

To prove constructive termination due to intolerable working

conditions, plaintiff(s) must prove all of the following

elements:

1. Plaintiff’s(s’) working conditions were so intolerable
as to cause a reasonable employee to resign/retire; and

2. Defendant (s) knew or reasonably should have known of
plaintiff’s(s’) intolerable working conditions; and

3. Plaintiff(s) gave defendant(s) a reasonable opportunity
to remedy the intolerable working conditions; and

4. Defendant (s) failed and/or refused to remedy the
intolerable working conditions, which continued to
exist up to the time of plaintiff(s)’s
resignation/retirement; and

5. Plaintiff(s) resigned/retired because of the

intolerable working conditions.
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PRACTICE NOTE: This instruction should be given only 1f the
plaintiff affirmatively claims that a resignation or retirement
was a constructive termination. It 1is used to attempt to satisfy
an element of a cause of action (e.g., wrongful "termination” 1in
violation of law, as in retaliation, harassment, discrimination,
etc.) and is not a separate cause of action in and of itself.
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INSTRUCTION NO. 16.8

CONSTRUCTIVE TERMINATION: INTOLERABLE WORKING CONDITIONS

In determining whether working conditions are intolerable,
you must consider whether the conditions would be intolerable to
a reasonable employee under similar cilrcumstances. From that
standpoint, you may consider what options, if any, were
reasonably available to plaintiff(s), the length of time
plaintiff(s) remained on the job under those working conditions,
and what a reasonable employee would have done under similar
circumstances. Trivial or isolated acts of misconduct by an

employer are generally insufficient to be deemed intolerable.!

'Watson v. Nationwide Insurance Co., 823 F.2d 360 (9% Cir.
1987) .
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INSTRUCTION NO. 16.9

WRONGFUL TERMINATION:
BREACH OF EMPLOYMENT CONTRACT FOR SPECIFIED TERM

To prevail on the claim for breach of employment contract,
plaintiff(s) must prove all of the following elements:

1. Defendant (s) contracted to employ plaintiff(s) for [a
specified period of time]; and

2. Plaintiff(s) was/were ready, willing, and able to
perform the contract during the specified term;! and

3. Defendant (s) terminated plaintiff’s(s’) employment
contract before the completion of the specified term;
and

4, The termination was a legal cause of damage to

plaintiff(s).

PRACTICE NOTE: This instruction states the general law, and does
not attempt to address instances in which defendants admit
terminating the employment contract for cause before completion
of the specified term. In such instances, Instruction Nos. 16.10
and 16.11 should be used and/or this instruction should be
modified accordingly.

'Low v. Honolulu Rapid Transit, 50 Haw. 582, 585, 445 P.2d
372, 376 (1968).
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INSTRUCTION NO. 16.10

TERMINATION FOR CAUSE: DEFINITION

Termination for cause means termination based on reasonable

grounds in view of the facts and circumstances.

PRACTICE NOTE: This instruction is to be used only when the
employment contract does not define or explain "cause” or "good
cause." Collective bargaining agreements and civil service
regulations, for example, may contain such definitions. Where
"cause" or "good cause” is more specifically defined in the
written contract, the instruction should follow the contract
definition that was bargained for.

Vieira v. Robert’s Hawaii Tours, Inc., 2 Haw.App. 237, 630 P.2d
120 (1981) ("cause" not defined in written contract specifying
that termination be for "cause.").
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INSTRUCTION NO. 16.11

TERMINATION FOR CAUSE: AFFIRMATIVE DEFENSE

Defendant (s) assert(s) the affirmative defense that

plaintiff’s(s’) employment contract was terminated for cause. If

defendant (s) prove(s) this affirmative defense, then you must

find in favor of defendant(s) on the claim of termination without

cause.
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INSTRUCTION NO. 16.12

BREACH OF IMPLIED EMPLOYMENT CONTRACT: ELEMENTS

To prevail on plaintiff’s(s’) claim that defendant(s)

wrongfully terminated him/her/them in breach of certain promises

on which he/she/they relied as part of an implied employment

contract, plaintiff(s) must prove all of the following elements:

1.

Plaintiff(s) was/were (an) at-will employee(s) of
defendant(s);‘and

Defendant (s) circulated [employee handbooks/policy
manuals/rules and regulations] that gave
his/her/its/their at-will employees promises of
specific treatment in specific situations; and
Plaintiff(s) reasonably relied on defendant’s{(s’)
promises of specific treatment in specific situations
by remaining on the job and not actively seeking other
employment; and

Defendant (s) terminated plaintiff(s) in breach of
defendant’s{(s’) promise requiring [describe specific

promise(s)].
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INSTRUCTION NO. 16.13

DISCLAIMER OF IMPLIED EMPLOYMENT CONTRACT: ELEMENTS

Defendant (s) assert(s) the affirmative defense that
he/she/it/they gave notice to all at-will employees that
defendant’s(s’) statements in [employee handbooks/policy
manuals/rules and regulations] did not change their status as
employees who could be terminated at will.

To prevail on his/her/its/their affirmative defense,
defendant (s) must prove both of the following elements:

1. Defendant (s) made no written guarantees of continued

employment to defendant’s(s’) employees; and

2. Disclaimers in defendant’s(s’) [employee

handbooks/policy manuals/rules and regulations] clearly

state that the employees can be terminated at will.?

'Shoppe v. Gucci America, Inc., 94 Hawai i 368, 385-86, 14
P.3d 1049, 1066-67 (2000).
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INSTRUCTION NO. 16.14

WRONGFUL (RETALIATORY) TERMINATION
IN VIOLATION OF PUBLIC POLICY

To prevail on the claim of wrongful termination in violation

of public policy, plaintiff(s) must prove all of the following

elements:
1. Plaintiff (s) was/were employed by defendant(s); and
2. Plaintiff (s) engaged in [describe assertion of rights

or conduct protected by clear mandate of public
policyl; and

3. Defendant (s) subsequently [fired plaintiff(s)/laid off
plaintiff (s)/forced plaintiff(s) to resignl; and

4. Plaintiff’s(s’) [describe protected conduct] was a
substantial or motivating factor in defendant’s(s’)
decision to [fire plaintiff(s)/lay off

plaintiff(s)/force plaintiff(s) to resign].

Parnar v. Americana Hotels, Inc., 65 Haw. 370, 377-82, 652 P.2d
625, 629-32 (1982); Norris v. Hawaiian Airlines, Inc., 74 Haw.
235, 261, 842 P.2d 634, 646 (1992); Crosby v. State Dept. of
Budget & Finance, 76 Hawai i 332, 342, 876 P.2d 1300, 1310
(1994) .
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INSTRUCTION NO. 16.15

HAWAII WHISTLEBLOWERS’ PROTECTION ACT:
ELEMENTS OF A REPORTING CLAIM
(HAW.REV.STAT. § 378-62(1))

To prevail on the claim of a vicolation of the Hawaii
Whistleblowers’ Protection Act, plaintiff(s) must prove all of
the following elements:

1. Plaintiff (s) was/were employed by defendant(s); and

2. [Plaintiff(s) ] [A person or persons on behalf of

plaintiff(s)] reported or was/were about to report one

or both of the following to [defendant(s)/a public

body]:

a. A violation or suspected violation of a/an
[law/ordinance/rule/regulation] of the
[Federal/State/County] government; or

b. A violation or suspected violation of a contract

with the [Federal/State/County] government; and
3. Defendant (s) [discharged plaintiff(s)/threatened
plaintiff(s)/discriminated against plaintiff(s) in
compensation or terms, conditions, location or
privileges of employment]; and
4, The actual or potential reporting as noted above was a
substantial or motivating factor in defendant’s(s’)
decision to [discharge/other adverse employment

action].
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PRACTICE NOTE: This instruction can be talilored to the facts of
the specific case. For example, where the "public body" is
identified as a matter of law (e.g., the State Legislature) the

proper name can be Inserted.
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INSTRUCTION NO. 16.16

HAWAII WHISTLEBLOWERS’ PROTECTION ACT:
ELEMENTS OF A PARTICIPATION CLAIM
(HAW.REV.STAT. § 378-62(2))
To prevail on the claim of a violation of the Hawaii
Whistleblowers’ Protection Act, plaintiff(s) must prove all of
the following elements:
1. Plaintiff (s) was/were employed by defendant(s); and
2. Plaintiff(s) had been requested by [name of public
body] to participate in a/an
[investigation/hearing/inquiry/court action]; and

3. Defendant (s) [discharged plaintiff(s)/threatened
plaintiff(s)/discriminated against plaintiff(s) in
compensation or terms, conditions, location or
privileges of employment]; and

4. Plaintiff’s(s’) actual or potential participation as

noted above was a substantial or motivating factor in
defendant’s(s’) decision to [discharge/other adverse

employment action].
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INSTRUCTION NO. 16.17

HAWAII WHISTLEBLOWERS’ PROTECTION ACT:
HAW.REV.STAT. § 378-62 GENERAL AFFIRMATIVE DEFENSE
Defendant (s) assert(s) the affirmative defense that the
[termination/threat/discrimination in compensation or terms,
conditions, location or privileges of employment] would have
occurred regardless of the actual or potential
[reporting/participation]. If defendant (s) prove this

affirmative defense, then you must find in favor of defendant (s)

on plaintiff’s(s’) whistleblower claim.

Crosby v. State Dept. of Budget & Finance, 76 Hawai~i 332, 342,
876 P.2d 1300, 1310 (1994). ‘
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INSTRUCTION NO. 16.18

HAWAII WHISTLEBLOWERS’ PROTECTION ACT:
HAW.REV.STAT. § 378~-62(1) AFFIRMATIVE DEFENSE
Defendant (s) assert(s) the affirmative defense that
plaintiff(s) knew that his/her/their report was false when made.
If defendant(s) prove this affirmative defense, you must find in

favor of defendant(s) on plaintiff’s(s’) whistleblower claim.
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INSTRUCTION NO. 16.19

UNLAWFUL DISCRIMINATORY PRACTICES: GENERAL DEFINITION

It is an unlawful discriminatory practice for any employer
to [refuse to hire/refuse to employ/bar or discharge from
employment] or otherwise to discriminate against any person in
compensation or in the terms, conditions, or privileges of
employment because of the person’s [race/sex/sexual
orientation/age/religion/color/ancestry/disability/marital
status/arrest and court record].

In this case, plaintiff(s) claim(s) that defendant(s)
[refused to hire plaintiff(s)/refused to employ
plaintiff (s)/barred or discharged plaintiff(s) from
employment/discriminated against plaintiff(s) in compensation, or
in the terms, conditions, or privileges of employment] because of
plaintiff’s(s’) [race/sex/sexual
orientation/age/religion/color/ancestry/disability/marital

status/arrest and court record].

Haw.Rev.Stat. § 378-2(1) (a); Nelson v. University of Hawaii, 97
Hawai'i 376, 387, 38 P.3d 95, 106 (2001).
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INSTRUCTION NO. 16.20

DISCRIMINATION: ESSENTIAL FACTUAL ELEMENTS

Plaintiff(s) claim(s) that defendant(s) wrongfully
discriminated against him/her/them.! To prevail on this claim of
discrimination, plaintiff(s) must prove all of the following:

1. Plaintiff(s) [are/were employed by/sought employment

with] defendant [employer's name];

2. Plaintiff (s) was/were [not hired/refused
employment/barred or discharged from
employment/discriminated against in compensation, or in
the terms, conditions, or privileges of employment];

3. Plaintiff(s) is/are qualified for [his/her/their

position(s)/the position(s) sought];

'A plaintiff claiming discrimination has the burden of
establishing either (1) intentional discrimination against a
protected class to which the plaintiff belongs (also known as
"pattern-or-practice" discrimination); (2) unintentional
discrimination based on a neutral employment policy that has a
disparate impact on a protected class to which the plaintiff
belongs (also known as "disparate impact"” discrimination); or (3)
intentional discrimination against an individual who belongs to a
protected class (also known as individual "disparate treatment”
discrimination). See Shoppe v. Gucci America, Inc., 94 Hawai'i
368, 377-78, 14 P.3d 1049, 1058-59 (2000). The vast majority of
discrimination cases are of the third variety, for which this
instruction is appropriate.
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4, Plaintiff’s(s’) [state protected status--e.g., race,?
age,’ gender,? disability,’ marital status,® etc.] was a
substantial or motivating factor in [the failure or
refusal to hire/the discharge/the discrimination in
compensation, or in the terms, conditions, or

privileges of employment];

’See Furukawa v. Honolulu Zoological Society, 85 Hawai'i 7,
12-14, 936 P.2d 643, 648-50 (1997). A person may be
"discriminated against" because of race in comparison to other
"similarly situated" employees. Similarly situated employees are
those who are generally subject to the same policies and
subordinate to the same decision-maker as the plaintiff, i.e.,
those whose "relevant aspects" of employment are similar. See
Instruction 6.13.

3See Shoppe v. Gucci America, Inc., 94 Hawai i 368, 378, 14
P.3d 1049, 1059 (2000).

*See Nelson v. University of Hawaii, 97 Hawai'i 376, 387, 38
P.3d 95, 106 (2001) (sex discrimination/sexual harassment); Sam
Teague, Ltd., v. Hawaii Civil Rights Commission, 89 Hawai i 269,
279 n.10, 971 P.2d 1104, 1114 n.10 (1999) (sex/pregnancy
discrimination).

SSee French v. Hawaii Pizza Hut, Inc., 105 Hawai'i 462, 467,
99 P.3d 1046, 1051 (2004) (citing Sutton v. United Air Lines,
Inc., 527 U.S. 471 (1999)) ("[A] plaintiff has the burden of
establishing that: (1) he or she is an individual with a
'"disability' within the meaning of the statute; (2) he or she is
otherwise qualified to perform the essential duties of his or her
job with or without reasonable accommodation; and (3) he or she
suffered an adverse employment decision because of his or her
disability.")

®See Ross v. Stouffer Hotel Co., 76 Hawai i 454, 458-59, 879
P.2d 1037, 1041-42 (1994); Haw.Rev.Stat. §§ 378-1 and 378~
2(1)(A). A plaintiff has the burden of establishing that he or
she was qualified for the position, but suffered an adverse
employment action because of plaintiff’s status as a married or
unmarried person, or because of the identity and occupation of
plaintiff’s spouse.
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5. Plaintiff(s) was/were harmed; and
6. The [adverse action] was a legal cause of

plaintiff’s(s’) harm.
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INSTRUCTION NO. 16.21

RETALIATION: ELEMENTS

To prevail on the claim of unlawful retaliation,

plaintiff (s) must prove all of the following:

1. Plaintiff (s) engaged in a legally protected activity by
[opposing an act or practice of the defendant(s) in the
good faith belief that it was unlawfully
discriminatory/filing a complaint, testifying, or
assisting in any proceeding regarding unlawful
discrimination];

2. After plaintiff’s(s’) [opposition to/participation in]
such activity, defendant(s) [describe adverse
employment action]?;

3. Plaintiff’s(s’) [opposition to/participation in] such
activity was a substantial or motivating factor in
[describe adverse employment action]; and

4. Defendant’s(s’) [describe adverse employment action]

was a legal cause of harm to plaintiff(s).

See instruction 16.20 and Haw.Rev.Stat. § 378-2 for general
categories of adverse employment actions (e.g., failure or
refusal to hire, discharge from employment, discrimination in
compensation or in the terms, conditions, or privileges of
employment) .
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PRACTICE NOTE: Plaintiffs are protected from retaliation after
engaging in one or both of the following types of activities--
opposing discrimination or participating in a discrimination
complaint process. The appropriate type of protected activity
should be selected for this instruction.

Schefke v. Reliable Collection Agency, Ltd., 96 Hawai i 408, 4260,
32 P.3d 52, 70 (2003); Shoppe v. Guccil America, Inc., 94 Hawal' i
368, 378-79, 14 P.3d 1049, 1059-60 (2000) (age discrimination);
Ray v. Henderson, 217 F.3d 1234, 1240 (9th Cir. 2000).
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INSTRUCTION NO. 16.22

PRETEXT: DEFINITION

"Pretext" means a dishonest explanation or deceit used to
cover one's tracks. Defendant’s(s’) reason for [describe adverse

employment action] is "pretextual" if it is unworthy of belief.?

'Hac v. University of Hawaii, 102 Hawai i 92, 100 n.15, 73
P.3d 46, 54 n.15 (2003).
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INSTRUCTION NO. 16.23

INTENT TO DISCRIMINATE:
PRIOR ACTS OF DEFENDANT

In determining whether defendant(s) intended to discriminate
against plaintiff(s) on the basis of [see, e.g., Instruction
6.2., for insertion here of appropriate protected category], you
may consider evidence of defendant’s(s’) prior acts and conduct

towards plaintiff’s(s’) co-employees.

Furukawa v. Honolulu Zoological Society, 85 Hawai™i 7, 16, 936
P.2d 643, 652 (1997).

Hawai'i Civil Jury Instructions, 1999 edition -28-



INSTRUCTION NO. 16.24

INTENT MAY BE INFERRED

You may infer intent to discriminate from proof that
similarly situated employees outside the protected category
received better treatment than plaintiff(s). "Similarly
situated" employees are generally those employees who are subject
to the same policies and subordinate to the same decision-maker
as plaintiff(s). Plaintiff(s) must prove that all of the
relevant aspects of his/her/their employment situation were
similar to those employees with whom he/she/they seek(s) to

compare his/her/their treatment.

Furukawa v. Honolulu Zoological Society, 85 Hawai i, 7, 14-15,
936 P.2d 643, 650-51 (1997).
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INSTRUCTION NO. 16.25

INTENT TO DISCRIMINATE:
SAME ACTOR INFERENCE

If defendant(s) prove(s) that the person who hired
plaintiff(s) is the same person who [describe adverse employment
action, e.g., "made the decision to terminate"] plaintiff(s), and
both actions occurred within a relatively short periocd of time,

then you may infer that that person lacked the intent to

discriminate against plaintiff(s).

Shoppe v. Gucci America, Inc., 94 Hawai' 1 368, 380, 14 P.3d 1049,
1061 (2000).
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INSTRUCTION NO. 16.26

BONA FIDE OCCUPATIONAL QUALIFICATION: AFFIRMATIVE DEFENSE

Defendant (s) assert(s) the affirmative defense that
he/she/it/they is/are not liable for discrimination because
defendant’s(s’) [describe employment action, e.g., "hiring of
males only"”] was necessitated by a Bona Fide Occupational
Qualification (BFOQ). To establish a BFOQ, defendant(s) must
prove both of the following elements:

1. The [describe employment action] was reasonably
necessary to the normal operation of
defendant’s(s’) particular business; and

2. The [describe employment action] was substantially
related to the functions of the position in
guestion.

A BFOQ cannot be based on assumptions, stereotypes, or the
subjective preferences of the defendant(s) or of other employees,
clients or customers.

If defendant(s) prove(s) this affirmative defense, then you
must find in favor of defendant(s) on the claim of

discrimination.

PRACTICE NOTE: The Hawail'i Administrative Rules recognize a BFOQ
based on sex (Haw. Admin. R. § 12-46-102); marital status (Haw.
Admin. R. § 12-46-122); age (Haw. Admin. R. § 12-46-132); and
ancestry (Haw. Admin. R. § 12-46-172). However, there are no
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Rules recognizing a BFOQ for discrimination based on other
protected classes, including race and color.

Haw.Rev.Stat. § 378-3(2); Haw. Admin. R. §§ 12~46-102, 12-46-122,
12-46-132, 12-46-172; Sam Teague, Ltd. v. Hawail Civil Rights
Commission, 89 Hawai i 269, 280, 971 P.2d 1104, 1115 (1899).
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INSTRUCTION NO. 16.27

SEXUAL HARASSMENT: TWO TYPES

Sexual harassment is a form of unlawful sex discrimination.
In other words, it is conduct, verbal and/or physical, that
discriminates against a person based on that person’s sex. There
are two different types of sexual harassment: "hostile

environment" and "quid pro quo."

Nelson v. University of Hawaii, 97 Hawai'i1 376, 387, 38 P.3d 95,
106 (2001); Steinberg v. Hoshijo, 88 Hawai i 10, 18 n.11l, 960
P.2d 1218, 1226 n.11 (1998); Haw. Admin. R. § 12-46-109(a);
Haw.Rev.Stat. § 378-2(1) (A).
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INSTRUCTION NO. 16.28

HOSTILE ENVIRONMENT SEXUAL' HARASSMENT: ELEMENTS

To prevail on the claim of hostile environment sexual
harassment, plaintiff(s) must prove all of the following
elements:

1. He/she/they was/were subjected to discriminatory
conduct on the basis of plaintiff’s(s’) sex in the
form of sexual advances, requests for sexual
favors, or other verbal, physical, or visual

harassment of a sexual nature; and

2. The conduct was unwelcome; and

3. The conduct was severe or pervasive; and

4. The conduct had the purpose or effect of either:
a. Unreasonably interfering with plaintiff’s(s’)

work performance, or
b. Creating an intimidating, hostile, or
offensive work environment; and
5. Plaintiff(s) actually perceived the conduct as

having such purpose or effect; and

ITo date, the Hawaiil appellate courts have not considered
hostile environment claims based on any protected category other
than sex. However, Hawal i Administrative Rule § 12-46-175
recognizes harassment on the basis of ancestry.
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6. Plaintiff’s(s’) perception was objectively
reasonable to a person of the same sex as

plaintiff (s).

Nelson v. University of Hawaii, 97 Hawai i 376, 390, 38 P.3d 95,
109 (2001); Haw. Admin. R. § 12-46-109(a).
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INSTRUCTION NO. 16.29

HOSTILE ENVIRONMENT SEXUAL HARASSMENT BY CO-WORKER

In this case, plaintiff(s) must also prove that defendant(s)
[name of employer(s)] knew or should have known of the harassment
and failed to take prompt action reasonably calculated to end the
harassment. In certain circumstances, an oral warning with the
threat of disciplinary action may be sufficient to satisfy the
employer's obligation. The more serious the harassing conduct,

the more serious the employer's response should be.

PRACTICE NOTE: In any sexual harassment case where the alleged
harasser i1s a non-supervisory co-employee, the elements
instruction 16.28 must be accompanied by this instruction.
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INSTRUCTION NO. 16.30

SEXUAL HARASSMENT (HOSTILE ENVIRONMENT) :
NO PROOF OF TANGIBLE OR PHYSICAL HARM REQUIRED
To prevail on the claim of the hostile environment sexual
harassment, plaintiff(s) need not prove that he/she/they suffered
tangible physical or psychological harm. Plaintiff’'s(s")
perception of harm is sufficient, as long as the perception is

objectively reasonable.

Nelson v. University of Hawaii, 97 Hawai i 376, 390, 38 P.3d 95,

109 (2001); Arquero v. Hilton Hawaiian Village LLC, 104 Hawai' i
423, 428, 91 P.3d 505, 510 (2004).
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INSTRUCTION NO. 16.31

SEXUAL HARASSMENT (HOSTILE ENVIRONMENT) :
TOTALITY OF CIRCUMSTANCES
In deciding plaintiff’s(s’) claim of hostile environment
sexual harassment, you must consider the totality of the
circumstances, such as the nature of the sexual conduct and the

context in which the alleged incident(s) occurred.

Steinberg v. Hoshijo, 88 Hawai'i 10, 18, 960 P.2d 1218, 1226
(1998), followed in Arquero v. Hilton Hawaiian Village LLC, 104
Hawai i1 423, 428, 91 P.3d 505, 510 (2004).
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INSTRUCTION NO. 16.32

SEXUAL HARASSMENT: SEVERE OR PERVASIVE CONDUCT

To satisfy the third element of a hostile environment sexual
harassment claim, defendant’s(s’) conduct must be either severe
or pervasive. The more serious the harassing conduct, the less
pervasive or frequent it need be. A single severe act may
satisfy this element, but trivial conduct does not. Multiple
acts, each of which may not be severe when considered
individually, may constitute severe or pervasive conduct when

considered together.

Nelson v. University of Hawaii, 97 Hawai'i 376, 390, 38 P.3d 95,

109 (2001); Arquero v. Hilton Hawaiian Village LLC, 104 Hawai'1
423, 428, 91 P.3d 505, 510 (2004).
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INSTRUCTION NO. 16.33

SEXUAL HARASSMENT (HOSTILE ENVIRONMENT) :
PLAINTIFF’S(S') PERCEPTION
To satisfy the sixth element of a hostile environment sexual

harassment claim, plaintiff’s(s’) perception of defendant’s(s’)
conduct must be objectively reasonable. In deciding this issue,
you must consider whether a reasonable woman/man in
plaintiff’s(s’) position' would share plaintiff’s(s’) perception
as to the purpose or effect of the conduct in question. If a
reasonable woman/man would consider such conduct sufficiently
severe or pervasive as to alter his/her conditions of employment
and either unreasonably interfere with his/her work performance
or create an intimidating, hostile, or offensive work

environment, the sixth element is satisfied.

'The perception must be that of the victim. Steinberg v.
Hoshijo, 88 Hawai i 10, 18, 960 P.2d 1218, 1226 (1998).
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INSTRUCTION NO. 16.34

SEXUAL HARASSMENT (QUID PRO QUO): ELEMENTS

To prevail on the claim of quid pro quo sexual harassment,
plaintiff(s) must prove both of the following elements:

1. He/she/they was/were subjected to unwelcome
[sexual advances/requests for sexual favors/other
verbal statements or physical conduct of a sexual
nature] by [insert title, position, or name of
person(s) who is/are alleged to have had power to
control or dictate terms or conditions of
plaintiff’s(s’) employment]; and

[2. Plaintiff(s) was/were required to submit to
[repeat bracketed conduct from paragraph 1] in
order to [avoid (describe adverse employment
action)/receive (describe job benefit)].

[2. Plaintiff(s) refused to submit to [repeat
bracketed conduct from paragraph 1] and, as a

result, [describe adverse employment action].

PRACTICE NOTE: The language in the first bracketed paragraph
applies where the plaintiff submitted to the sexual reguests or
advances. The language in the second bracketed paragraph applies
where the plaintiff's refusal to submit to the sexual conduct
resulted in an adverse employment action being taken against, or
a job benefit being withheld from, the plaintiff.
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Nelson v. University of Hawaii, 97 Hawai i 376, 387, 38 P.3d 95,
106 (2001); Ninth Circuit Manual of Model Jury Instructions--
Civil (2001) § 13.6 (As Modified).
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INSTRUCTION NO. 16.35

CONVICTION DISCRIMINATION:
AFFIRMATIVE DEFENSE

Defendant (s) assert(s) the affirmative defense that the
nature of the plaintiff’s(s’) criminal conviction record bears a
rational relationship to the duties and responsibilities of the
position. If defendant(s) prove(s) this affirmative defense,
then you must find in favor of defendant(s) on the claim of
discrimination on the basis of conviction record.

Haw.Rev.Stat. § 378-2.5; Wright v. Home Depot U.S.A., Inc., 111
Hawai i 401, 142 P.3d 265 {(2006).
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INSTRUCTION NO. 16.36

BREACH OF EMPLOYMENT CONTRACT -
SPECIFIED TERM: DAMAGES

If defendant(s) breached the employment contract with
plaintiff(s), plaintiff(s) is/are entitled to recover monetary
damages caused by the breach.

Damages for breach of the employment contract should include

the amount of compensation agreed upon from the date of breach to

the date on which the contract was to have terminated.

PRACTICE NOTE: This instruction should be given 1n every case
involving breach of an employment contract for a specified term.
In appropriate cases, this instruction should be followed by
Instruction No. 16.39 regarding mitigation of damages. All or
part of Instruction No. 15.10 (Contract - Damages) may also
apply.

Vieira v. Robert's Hawaii Tours, Inc., 2 Haw.App. 237, 630 P.2d
120 (1981); BAJI 10.34; Instruction No. 15.10 of the Hawai'i
Civil Jury Instructions, 1999 edition.
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INSTRUCTION NO. 16.37

PUBLIC POLICY WRONGEUL TERMINATION: DAMAGES

If you find that plaintiff(s) has/have prevailed on the
claim of wrongful termination in violation of public policy, you
must decide the amount that will reasonably and fairly compensate
plaintiff(s) for the damages he/she/they suffered as a result.

In deciding the amount of such damages, you should determine the
amount of compensation that plaintiff(s) would have earned from
defendant from the time of the termination up to today, including
any benefits and pay increases.’'

If you also find that plaintiff(s) would have continued
his/her/their employment into the future, you should consider how
long he/she/they would have been reasonably certain to continue
in employment, and then decide what the present cash value of
plaintiff’s(s’) future wages and benefits would be.

In determining the period that plaintiff(s) would have been
reasonably certain to continue in employment, you may consider
plaintiff’s(s’) age, work performance, and intent regarding
continuing employment with defendant; defendant’s prospects for

continuing the operation involving plaintiff(s); and any other

Damages against an employer for emotional distress arising
from the wrongful termination are not availlable. See
Haw.Rev.Stat. Chapter 386; Marshall v. University of Hawaii, 9
Haw.RApp. 21, 821 P.2d 937 (1991); and Takaki v. Allied Machinery
Corp., 87 Hawai i 57, 951 P.2d 507 (App. 1998).
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factor that bears on how long plaintiff(s) would have continued

to work.

PRACTICE NOTE: In appropriate cases, this instruction should be
followed by Instruction No. 16.39 regarding mitigation of
damages.
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INSTRUCTION NO. 16.38

BREACH OF IMPLIED EMPLOYMENT CONTRACT: DAMAGES

If you find that plaintiff(s) has/have prevailed on the
claim of breach of implied employment contract, you must decide
the amount that will reasonably and fairly compensate
plaintiff(s) for the damages he/she/they suffered as a result.
In deciding the amount of such damages, you should determine the
amount of compensation that plaintiff(s) would have earned from
defendant from the time of the breach up to today, including any
benefits and pay increases.

If you also find that plaintiff(s) would have continued
his/her/their employment into the future, you should consider how
long he/she/they would have been reasonably certain to continue
in employment, and then decide what the present cash value of
plaintiff’s(s’) future wages and benefits would be.

In determining the period that plaintiff(s) would have been
reasonably certain to continue in employment, you may consider
plaintiff’s(s’) age, work performance, and intent regarding
continuing employment with defendant; defendant’s prospects for
continuing the operations involving plaintiff(s); and any other
factor that bears on how long plaintiff(s) would have continued

to work.
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PRACTICE NOTE: In appropriate cases, other types of contract
damages may be sought. In most instances, this instruction

should also be accompanied by Instruction No. 16.39 regarding
mitigation of damages.

Francis v. Lee Enterprises, Inc., 89 Hawai'i 234, 971 P.2d 70
(1999).
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INSTRUCTION NO. 16.39

MITIGATION OF DAMAGES

Plaintiff(s) has/have a duty to mitigate or minimize
his/her/their damages by making a reasonable effort to find
enmployment in a job that is comparable or substantially similar
to the job lost.

Defendant (s) has/have the burden of proving that
plaintiff(s) failed to make such an effort. Defendant {s) must
prove by a preponderance of the evidence that other comparable or
substantially similar employment was available and that
plaintiff(s) failed to make reasonable efforts to find such
employment or rejected such employment.

If you find that plaintiff(s) could have found comparable or
substantially similar employment through reasonable efforts, but
did not do so, you must deduct from plaintiff’s(s’) damages the
amount that plaintiff(s) could reasonably have earned from such

comparable employment.

Vieira v. Robert’s Hawaii Tours, Inc., 2 Haw.App. 237, 239, 630
pP.2d 120, 122 (1981); Tabieros v. Clark Equipment Co., 85 Hawai i
336, 372-374, 944 Pp.2d 1279, 1315-17 (1997). See also
Instruction Nos. 8.18 and 15.11 of the Hawai i Civil Jury
Instructions, 1999 edition.
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INSTRUCTION NO. 16.40

DISCRIMINATION: COMPENSATORY DAMAGES

If you find that plaintiff(s) has/have prevailed on the
claim of wrongful discrimination, you must decide the amount that
will reasonably and fairly compensate plaintiff(s) for the
damages he/she/they suffered as a result.

You may award compensatory damages for emotional distress,
pain or suffering. Emotional distress includes mental worry,
anxiety, anguish, suffering, and grief, where they are shown to
exist.

Compensation must be reasonable. You may award only such
damages as will fairly and reasonably compensate plaintiff(s) for
the injuries or damages that you find were legally caused by
defendant’s (s’) discrimination.

You are not permitted to award a party speculative damages,
which means compensation for loss or harm which, although
possible, is conjectural or not reasonably probable.

On the other hand, the law does not require that the
plaintiff (s) prove the amount of the losses with mathematical
precision, but only with as much definiteness and accuracy as
circumstances permit. Plaintiff(s) is/are not required to
present evidence of the monetary value of his/her/their pain or
emotional distress. It is only necessary that plaintiff(s) prove

the nature, extent and effect of his/her/their injury, pain and
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emotional distress. It is for you, the jury, to determine the
monetary value of such pain or emotional distress using your own

judgment, common sense and experience.

PRACTICE NOTE: In applicable cases, Instruction Nos. 8.12, 8.13,
8.14, 8.15 and 8.16 regarding punitive damages may also be given.

Front pay is not an element of compensable damages that may be
awarded by a jury. Front pay 1s an equitable remedy that may be
awarded only by the court.

Furukawa v. Honolulu Zoological Society, 85 Hawai' i 7, 18, 936
P.2d 643, 654 (1997) (“Compensatory and punitive damages are
generally available in employment discrimination cases, as
remedies from a court or an agency, or both.”); Haw.Rev.3tat. §
368-17; Haw.Rev.Stat. § 378-5. See also Instruction Nos. 8.9,
8.10 and 8.11 of the Hawai'i Civil Jury Instructions, 1999
edition.
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IN THE SUPREME COURT OF THE STATE OF HAWAEE
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Hawai‘i Pattern Jury Instructions - Civil

ORDER APPROVING PUBLICATION AND DISTRIBUTION
OF HAWAT‘'T PATTERN JURY INSTRUCTIONS - CIVIL
(By: Moon, C.J., for the court?)

Upon consideration of the Pattern Civil Jury
Instructions Standing Committee’s request to publish and
distribute (1) revisions to Civil Jury Instruction 16.37 and
(2) the addition of Civil Jury Instructions 17.1 through 17.11 to
the Hawai‘i Pattern Jury Instructions - Civil,

IT TS HEREBY ORDERED that the attached civil jury
instructicns 16.37 and 17.1 through 17.11 are approved for
publication and distribution.

IT IS FURTHER ORDERED that this approval for
publication and distribution is not and shall not be considered
by this court or any other court to be an approval or judgment as
to the validity or correctness of the substance of any
instruction.

DATED: Honolulu, Hawai‘i, September 19, 2008.

FOR THE COURT:

f Justice

1 Considered by: Moon, C.J., Levinson, Nakayvama, Acoba, and Duffy, JJ.
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INSTRUCTION NO. 16.37

PUBLIC POLICY WRONGFUL TERMINATION: DAMAGES

If you find that plaintiff(s) has/have prevailed on the
claim of wrongful termination in violation of public policy, you
must decide the amount that will reasonably and fairly compensate
plaintiff(s) for the damages he/she/they suffered as a result.

In deciding the amount of such damages, you should determine the
amount of compensation that plaintiff{s) would have earned from
defendant from the time of the termination up to today, including
any benefits and pay increases.[¥]

If vou also find that plaintiff(s) would have continued
his/her/their employment into the future, you should consider how
long he/she/they would have been reasonably certain to continue
in employment, and then decide what the present cash value of
plaintiff’s(s’) future wages and benefits would be.

In determining the period that plaintiff{s}) would have been
reasonably certalin to continue in employment, you may consider
plaintiff‘s(s’) age, work performance, and intent regarding
continuing employment with defendant; defendant’s prospects for
continuing the operation involving plaintiff(s); and any other
factor that bears on how long plaintiff{s) would have continued

to work.
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PRACTICE NOTE: In appropriate cases, this instruction should be
followed by Instruction No. 16.39 regarding mitigation of

damages .
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INSTRUCTION NO. 17.1
PREMISES LIABILITY - ELEMENTS

An/a [owner/landlord/tenant/occupier] of [land/property/a
building] has a duty to exercise reasonable care to maintain the
land/property/building in a safe condition or to give adequate
warning to persons reascnably anticipated to be on/in the
land/property/building.

To prevail on his/her/their claim, plaintiff(s) must prove
all of the following elements:

1. People like plaintiff(s) were reascnably anticipated to

be on/in the land/property/building; and

2. A condition on/in the land/property/building posed an

unreasonable risk of harm; and

3. Defendant (s) knew or should have known of the

unreasonable risk of harm; and

4, Defendant{s}) had sufficient control over the

land/property/building to be able to take reésonable
steps to remove the unreasocnable risk of harm or to
give adequate warning of that risk; and

5. Defendant(g) failed to take reasonable steps to remove

the unreasonable risk of harm or to give adequate

warning of that risk; and
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6. Defendant’s(s’) failure was a legal cause of injury to

plaintiff(s).

PRACTICE NOTE: Delete elements that are not in dispute.

Pickard v. City & County of Honolulu, 51 Haw. 134, 452 P,2d 445
(1969); Gibo v. City & County of Honolulu, 51 Haw. 299, 459 P.2d
188 (1969); Corbett v. Association of Apartment Owners of Wailua
Bayview Apartments, 70 Haw. 415, 772 P.2d 693 (1989).
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INSTRUCTION NO. 17.2

PREMISES LIABILITY - DEGREE OF CONTROL

Defendant{s) need not have exclusive control to

sufficient control over the land/property/building.

persons or entities may each have sufficient control

occupiers or otherwise, even though their control is

or joint.

Wemple ex rel. Dang v. Dahman,
(2004) .

Hawai'i Civil Jury Instructions, 1999 edition
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INSTRUCTION NO. 17.3

PREMISES LIABILITY - KNOWN OR OBVIOUS RISK

If defendant(s) prove(s) that a risk of harm was either
known to plaintiff(s) or obvious, you should find in favor of
defendant(s), unless plaintiff(s) prove(s) the risk of harm was

excusably overlooked or could not readily be avoided.

Friedrich v. Department of Transportation, 60 Haw. 32, 586 P.2d
1037 (1978); Harris v. State of Hawaii, 1 Haw. App. 554, 623 P.2d
446 (1981).
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INSTRUCTION NO. 17.4
PREMISES LIABILITY - MARKETING METHOD OR MODE OF OPERATION1

A business has a duty to exercise reascnable care to
maintain its premises in a safe condition and remove unreasonable
risks of harm that arise from the way in which a business is
conducted or operated.

To prevail on his/her/their claim, plaintiff(s) must prove
all of the following elements:

1. A condition on/in the land/property/building posed an

unreasonable risk of harm; and

2. Defendant(s) failed to take reasonable steps to remove

the unreasonable risk of harm or to give adequate
warning of that risk;? and

3. Defendant’s(s’) failure was a legal cause of injury to

plaintiff({s}).

'"his instruction applies to cases with facts similar to
Gump v. Walmart Stores, Inc., 93 Hawai'i 428, 5 P.3d 418 (App.
1999}, aff’d in relevant part, rev’d in other part, 93 Hawai'i
417, 5 P.3d 407 (2000).

’The phrase “or to give adequate warning of that risk” does
not appear in Gump.
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INSTRUCTION NO. 17.5

PREMISES LIABILITY - NON-OWNER, NON-OCCUPIER; ELEMENTS

To prevall on a claim of negligence against a defendant
who/which did not own, occupy or control the
land/property/building, plaintiff(s) must prove all of the

following elements:

1. Defendant (s) affirmatively took action to induce
plaintiff(s) to engage in conduct on/in the
[land/property/building] on/in which plaintiff(s)

sustained injury; and

2. Defendant’s(s’) action created a false appearance of

safety upon which plaintiff(s) relied to his/her/their

detriment; and

3. Defendant’s(s’) action was a legal cause of injury to

plaintiff (s).

Geremia v. State, 58 Haw. 502, 573 P.2d 107 (1977); Lansdell v.
County of Kauai, 110 Hawai i 189, 130 P.3d 1054 (2006).
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INSTRUCTION NO. 17.6

RECREATIONAL PURPOSE DEFENSE

Defendant(s) assert(s) the defense that he/she/it/they had
no duty to plaintiff(s) because plaintiff’s{s’) use of the
land/property/building was for a recreational purpose.

To prevail on this defense, defendant{s) must prove that:

1. Defendant (s) directly or indirectly invited or
permitted plaintiff(s) to use the land/property/building for a
recreational purpose; and

2. Defendant{s} did not charge for such use of the

land/property/building.

Haw.Rev.Stat. §§ 520-3, 520-4, 520-5.
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INSTRUCTION NO. 17.7

RECREATTIONAL PURPOSE - DEFINITICON

Recreational purpose includes, but is not limited to, any of
the following: hunting, fishing, swimming, boating, camping,
picnicking, hiking, pleasure driving, nature study, water skiing,
winter sports, and viewing or enjoying historical,

archaeological, scenic, or scientific sites.

Haw.Rev.Stat. § 520-2.
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INSTRUCTION NO. 17.8

COMMERCIAL PURPQOSE

The recreational purpose defense does not apply if the

plaintiff’s(s’) use of the land/property/building was related at

i

least in part to the owner’s({s’)* commercial purpose.

Crichfield v. Grand Wailea Co., 93 Hawai'i 477, 6 P.3d 349

(2000); Thompson v. Kyo-Ya Co., Ltd., 112 Hawai' i 472, 146 P.3d
1049 (2006).

"Under Haw.Rev.Stat. § 520-2, an “owner” means “the
possessor of a fee interest, a tenant, lessee, occupant, or
person in control of the premises.”
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INSTRUCTION NO. 17.8
INTENTIONS OF OWNER AND USER

In determining whether defendant(s} invited or permitted
plaintiff(s) to use the land/property/building for a recreational
purpose, and whether plaintiff(s) used the land/property/building

for a recreational purpose, you may consider the subjective

intentions of plaintiff({s) and defendant(s).

Crichfield v. Grand Wailea Co., 93 Hawai'i 477, 6 P.3d 349
{2000) .

Hawai'i Civil Jury Instructions, 1999 edition -11-



INSTRUCTION NO. 17.10

EXCEPTION FOR WILFUL OR MALICIOUS FAILURE TO GUARD OR WARN

The recreational purpose defense does not apply if

defendant(s) wilfully or maliciously failed to guard or warn

against:

1. A dangerous [condition/use/structure] [on/in]
defendant’'s(s") land/property/building that
defendant (s) knowingly created or allowed to continue;
oxr

2. A dangerous activity that defendént(s) knowingly

pursued or allowed to continue.

Haw.Rev.S8tat. § 520-5.
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INSTRUCTION NO. 17.11
EXCEPTION FOR HOUSE GUESTS

The recreational purpose defense does not apply if
plaintiff (s} was/were [a] house guest(s), even though
plaintiff(s) was/were also invited for a recreational purpose. A

house guest is any person specifically invited by the owner® or a
member of the owner’s household to visit at the owner’s home for
dinner, for a party, for conversation or for any other similar
purpeses including for recreation. [A house guest may include
playmates of the owner'’'s minor children.]

PRACTICE NOTE: This instruction may need to be modified in cases
involving multiple defendants.

Haw.Rev.Stat. 8§ 520-2, 520-5.

'Under Haw.Rev.Stat. § 520-2, an “owner” means “the
possessor of a fee interest, a tenant, lessee, occupant, or
person in control of the premises.”
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ORDER APPROVING PUBLICATTON AND DISTRIBUTION

OF HAWAI'I PATTERN JURY TNSTRUCTIONS - CTVIL
(By: Moon, C.J., for the court!)

Upon consideration of the Pattern Civil Jury

Instructions Standing Committee’s request to publish and

_distribute the addition of Civil Jury Instructions 18.1 through

18.6 to the Hawai'i Pattern Jury Instructions - Civil,

IT IS HEREBY ORDERED that the attached civil jury
instructions 18.1 through 18.6 are approved for publication and
distribution.

IT IS FURTHER ORDERED that this approval.for
publication and distribution is not and shall not be considered
by this court or any other court to be an approval or judgment as
to the validity or correctness of the substance of any |

instruction.

DATED: Honolulu, Hawai‘i, February 12, 2009.

FOR THE .COURT:

c%iZ?fgiZ:lce

! (Considered by: Moon, C.J., Nakayama, Acoba, and Duffy, JJ., and
Substitute Justice Chief Judge Recktenwald, assigned by reason of vacancy.
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r INSTRUCTION NO. 18.1

| ANTMAT, ATTACKS
(ANIMALS NOT KNOWN BY THEIR SPECIES OR NATURE
TO BE DANGEROUS, WILD OR VICIQUS)

To prevail on the claim of negligence against defendant (s),
plaintiff (s) must prove all of the following elements:
1. Defendant (s} was/were the owner(s)/harborer(s) of the

animal that bit/attacked plaintiff {s);

2. Defendant (s) was/were negligent; and
3. Such negligence was a legal cause of plaintiffis(s’)
injuries/damages.

Plaintiff (s) need not prove that.defendant(s} knew of the
animal's viecious or dangerous propensities, if any.

et

PRACTICE NOTE: Liability may also arise from animal conduct other
than bites or attacks.

Haw.Rev.Stat. § 663-9(a); Hubbell v. Iseke, 6 Haw. App. 485, 727
P.2d 1131 (1986).

QJ') Hawai'i Civil Jury Tnstructions, 1999 edition ~ ~2-
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INSTRUCTION NO. 18,2

ANIMAT, ATTACKS
(ANIMAT.S KNOWN BY THEIR SPECIES OR NATURE
TO BE DANGEROUS, WILD QR VICIOUS)

To prevail on the claim of absolute liability against
defendant{s), plaintiff(s) must prove all of the following
elements: |

1. Defendant (s} was/were the owner {s) /harborer{s}) of the
animal that bit/attacked plaintiff(s};

2. That animal was known by its species or nature to be
dangerous, wild, or vicious; and o .o _ .

¢+ w.-3um-That animal was a legal cause of plaintiffﬁs{é'y;;.-¢agz;H

—injuries/damages. - S sl am

PRACTICE NOTE: Liability may also arise from animal conduct other
than bites or attacks.

Haw.Rev.Stat. § 663-9(b): Hubbell v. Iseke, 6 Haw. App. 485, 727
P.2d 1131 (1986). '

Hawai'i Civil Jury Instructions, 1999 edition -3-



INSTRUCTION NO. 18.3

ANTMAT, ATTACKS
DEFENSE OF UNLAWFUL ENTRANCE AND PRESENCE ON PREMISES

_ Defendant (s) assert(s) the defense that [he/she/it/they]
[is/are] not liable for plaintiff’s(s’} injuries or damages
because plaintiff({s) intentionally or knowingly entered or
remained [in a building/upon land/on the premises] unlawfully.

To prevail on this defense, defendant{s) must prove that:

1. The animal bit/attacked plaintiff(s) (in a building/
upon land/on the premises] owned, leased or occupied by
defendant(s); and o

2. Plaiﬁtizg(é;uiﬁ;éﬁﬁiggallﬁ 6r knowingly entered ox
remained [in the Bﬁildiﬁé/ﬂp&ﬁ.tﬁe iand/on the premises]

unlawfully.

Haw.Rev.Stat. § 663-9.1,

Hawai'i Civil Jury Instructions, 1999 edition -4-



INSTRUCTTION NO. 18.4

ANIMAL ATTACKS
DEFINITION OF TERMS IN INSTRUCTIONS RELATING TO
DEFENSE OF UNLAWFUL ENTRANCE AND PRESENCE ON PREMISES

"Enter or remain unlawfully.” A person “enters or remains
unlawfully” in or upon premises when the person is not licensed,
invited, or otherwise privileged to be upon the premises. 2
person is not licensed or privileged to enter or remain in or
upon a premises if a warning or warnings have been posted
reasonably adequate to warn other persons that an animal is
present on the premises. A person who, regardless of the person's
intent, enters or remains in or upon premises which are at the
time open to the public does so with license and privilege unless
the person defies a lawful order not to enter or remain,
personally communicated to the person by the owner of the
premises or some other authorized person. A license or privilege
to enter or remain in a building which is only partly open to the
public is not a license or privilege to enter or remain in that
part of the building which is not open to the public. A person

-“who enters or remains upon unimproved and. apparently unused land,
 which ig neither fenced nor otherwise enclosed in a manner
"designed to exclude intruders, does so with- license and privilege

unless notice against trespass is personally communicated to the
person by the owner of the land or some other authorized person,
or unless notice is given by posting in a conspicuous manner.

PRACTICE NOTE: This definition may need to be tallored to Fit the

- facts of the case.

*Intentionally.” A person acts “intentionally” with respect to
his/her conduct when it is his/her conscious object to engage in

such conduct. _
A person acts “intentiomally” with respect to attendant

circumstances when he/she is aware of the existence of such
circumstances or believes or hopes that they exist.

A person acts “intentionally” with respect to a result of
his/her conduct when it is his/her conscious object to cause such
a result. .

"Knowingly." A person acts “knowingly” with respect to his/her
conduct when he/she is aware that his/her conduct is of that
nature.

A person acts “knowingly” with respect to attendant
circumstances when he/she is aware that such circumstances exist.

Hawai'i Civil Jury Instructions, 1999 edition -5-
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A person acts “knowingly” with respect to a result of
his/her conduct when he/she is aware that it is practically
certain that his/her conduct will cause such a result.

“"Premises” includes any building or portion thereof or any real
property owned, leased, or occupied by the ownex or harborer of
an animal.

Haw.Rev.Stat. §§ 663-9.1{(a) and (b); Haw.Rev.Stat. §§ 702-206(1)
and (2). See Hawai'i Criminal Jury Instruction No. 6.02 (State
of Mind - Intentionally) and No. 6.03 (State of Mind -
Xnowingly} .

Hawai'i Civil Jury Instructions, 1999 edition -6-
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INSTRUCTTION NO. 18.5

ANIMAL ATTACKS
DEFENSE OF TEASING, TORMENTING OR ABUSING
Defenéant(s) assert(s) the defense that
[he/she/it/they] [is/are] not liable for plaintiff’s(s’) injuries
or damages because the animal caused the injuries or damages as a
result of being teased, tormented or otherwise abused.
To prevail on this defense, defendant(s) must prove that:
1. The animal bit/attacked plaintiff(s) as a result of
being teased, tormented or otherwise abused; and
2. Such teasing1:to:mentiﬁ§ or_abuse was not the result of

the negligence, directionibr invélvement of defendant(s).

Haw.Rev.Stat. § 663f9.1(c)(1).

Hawai'i Civil Jury Instructions, 1999 edition -7-



INSTRUCTION NO. 18.6

ANIMAT, ATTACKS
DEFENSE OF JUSTIFICATION

Defendant (s) assert(s) the defense that
[he/she/it/théy] [is/are] not liablé for plaintiff’s(s’) injuries
or damages because his/her/its/their use of the animal was
justified.

To prevail on this defense, defendant(s) must prove that:

PRACTICE NOTE: Refer to the Hawai'i Criminal Jury Instructions
for justification defenses, for example:

Instruction No. 7.01 (Self-defense)

. Instruction No. 7.02 (Defense of Others): . e
Instruction Nos. 7.11 and 7.12 (Choice of- EVllS)
Instruction No. 7.15 (Care, Discipline or-Safety of Others)

Refer to the Penal Code for other justification defenses, for
example:

Haw. Rev. Stat. § 703-303 (Execution of Public Duty)

Haw. Rev. Stat. § 703-306 (Protection of Property)

Haw. Rev. Stat. § 703-307 (Law Enforcement)

Haw. Rev. Stat. § 703-308 (Prevention of Suicide or
Commission of Crime)

Haw.Rev.Stat. §§ 663-9.1(c)(2), 703-300 et seq.

Hawai'i Civil Jury Instructions, 1999 edition —-8-



.IN THE SUPREME COURT OF- THE STATE OF HAWAI'T

In the Matter of the Publication and Distribution

of the -
. 2% 8
Hawai'i Pattern Jury Instructions - Civil _Z{.R =
=218, 9.
R P i
oM BRL. .
ORDER APPROVING PUBLICATION AND DISTRIBUTIdﬂzzg
OF HAWAI'I PATTERN JURY INSTRUCTIONS -~ CIVIES|:E =
(By: Moon, C.J., for the court!) f:gi” w0
=]
4 @

Upon consideration of the Pattern Civil Jury
Instructions Standing Committee’s request to publish and
distribute the addition of Civil Jury Instructions 19.1 through
19.8 to the Hawai'i Pattern Jury Instructions - Civil,

-IT IS HEREBY ORDERED that the‘attached civil jury
instructions 19.1 thfough 15.8 are approved for publication and
distribution.

IT IS FURTHER ORDERED that this approval for
publication and distiibuﬁion is not and shall notvbe considered
by this court or any other court to be an approval or judgment as
to the Qalidity or correctness of the substance of any
iqstruction.

DATED: Honolulu, Hawai'i, October 1, 2009.

FOR THE COURT:

CZeE Justice

Considered by: Moun, C.J., Nakayama, Accba, Duffy, and Recktenwald, JJ.

1
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INSTRUCTION NO. 19.1

UNFAIR OR DECEPTIVE ACTS OR PRACTICES: HAW.REV.STAT. $480-2
ELEMENTS
To prevail against defendant(s) on the claim of unfai; or
deceptive acts or practices, plaintiff(s) must prove all of the
following elements:
1. Plaintiff(s) (is a)/are consumer (s); and
2. Defendant (s) engaged in an act or practice that was
unfair or deceptive; and
3. The unfair or deceﬁtive act or practice occurred in
the conduct of trade or commerce; and
4. The unfair or deceptive act or practice was a legal

cause of damages to plaintiff(s).?

Haw.Rev.3tat. S§ 480-1,'480—2(a) and (d), and 480-13.

! See Flores v. Rawlings Co., 117 Hawai'i 153, 177 P.3d 341
(2008) .



INSTRUCTION NO. 19.2

CONSUMER: HAW.REV.STAT. § 480-1
DEFINITION

A consumer is an individual who, primarily for personal,
family, or household purposes, purchaseé goods or services,
attempts to purchase goods or services, is éolicited to purchase
goods or services, or commits money, property, or services in a

personal investment.?

! Certain associations of condominium apartment owners can
be "consumers" for purposes of Chapter 480. See Haw.:Rev. Stat. §
514B-104 (a) (4).



INSTRUCTION NO. 19.3

UNFAIR ACT OR PRACTICE: HAW.REV.STAT. § 480-2
‘DEFINITION
An act or practice is "unfair" if it offends established
‘public policy and is immoral, 'unethical, oppressive,

unscrupulous or substantially injurious to consumers.

Hawaii Community Federal Credit Union v. Keka, 94 Hawal i 213,
11 P.3d 1 (1996).



INSTRUCTION NO. 19.4

DECEPTIVE ACT OR PRACTICE: HAW.REV.STAT. § 480-2
. DEFINITION

An act or practice is "deceptive" if it is a material
representation, omission, or practice that is likely to mislead
consumers acting reasonably under the circumstances.

Plaintiff(s) need not show tﬁat defendant (s) intended ﬁo
deceive plaintiff(s) or that plaintiff(s) was/were actually
deceived. It is sufficient if the representation, omission, or
practice was likely to deceive.

A representation, omission, or practice is "material®™ if it
involves information that is important to consumers and is
likely to affect their choice of, or conduct regarding, a

product, service, or investment.

See Courbat v. Dahana Ranch, 111 Hawai'i 254, 141 P.3d 427
(2006} . i



INSTRUCTION NO. 19.5

TRADE QR COMMERCE
DEFINITION
An act or practice occurs in the conduct of trade or
commerce 1f it is in the context 6f business activity or a

business transaction.

See Cieri v. Leticia Query Realty, Inc., B0 Hawai'i 54, 905 pP.24d
29 ({1895).



INSTRUCTION NO. 19.6

DAMAGES

If you find that plaintiff(s) has/have prevailed against
defendant (s) on the claim of unfair or deceptive acts or
practices, you must decide the amount that will .reasonably and
fairly compensate plaintiff(s) for the actual economic loss

legally caused® by the unfair or deceptive acts or practices.?

See Zanakls—Plco V. Cutter Dodge, Inc., 98 Hawai'i 309, 47 p.3d
1222 (2002); Leibert v. Finpance Factors, Inc., 71 Haw. 285, 788
P.2d 833 (1990). .

'See Instruction No. 7.1 on Legal Cause.

*In cases where plaintiffs have actually purchased goods or
services, contract damages may be appropriate. See Instruction
No. 15.10 on Contract - Damages.



INSTRUCTION NO. 19.7

NO PUNITIVE DAMAGES OR DAMAGES FOR NON-ECONOMIC LosS

In awarding damages, if any, for unfair or deceptive acts

or practices, you must not include any amount:

1. For non-economic losses, such as emotional distress:
or

2. To punish or'make an example of defendant(s); or

3. For legal fees or costs.

See Zanakis-Pico v. Cutter Dodge, Inc., 98 Hawai'i 309, 47 P.3d
1222 (2002). ’



INSTRUCTION NO. 15.8

DAMAGES — BENEFIT OF THE BARGATN*

In determining the amount, if any, to award plaintiff (s),
you may consider whether plaintiff(s) is/are entitled to the
benefit of the bargain he/shé/they beliéved'he/she/they
purchased, contracted for, or invested in. The benefit of the
bargain is the difference, if any, between the value of the’
goods,; services, or investment represented to plaintiff(s), and
the value of such goods, services, or investment delivered to

plaintiff(s).

' This instruction is applicable only in cases involving a
breach of contract. Zanakis—-FPico v. Cutter Dodge, Inc., 98B
Hawai'i 309, 47 P.3d 1222 (2002).
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