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HAWAI#I SUPREME COURT COMMISSION ON PROFESSIONALISM

SIXTH REPORT TO THE HAWAI#I SUPREME COURT

June 7, 2010

I. ESTABLISHMENT OF THE COMMISSION ON PROFESSIONALISM

The Commission on Professionalism (“Commission”) was established on

March 14, 2005 by an Order of the Hawai#i Supreme Court signed by Chief Justice

Ronald T. Y. Moon (Appendix “A”).  Establishment of the Commission was

recommended by the Hawai#i Supreme Court’s Committee to Formulate Strategies for

Implementing the Conference of Chief Justices’ National Action Plan on Lawyer

Conduct and Professionalism.  

II. THE COMMISSION’S CHARGE

The Order establishing the Commission set forth its charge:  

The Commission is charged with enhancing professionalism

among Hawaii’s lawyers.  The Commission’s major responsibilities shall

be to:  

(a) develop strategies and recommendations to implement the

National Action Plan initiatives, including the ABA’s

accompanying plan, as prioritized; 

(b) identify barriers to implementation; 

(c) identify action steps to overcome barriers; and 

(d) propose a post-implementation evaluation process.  



III. MEMBERS OF THE COMMISSION

The Members of the Commission consist of judges, practicing lawyers,

law school faculty, representatives of entities regulating attorneys, and non-lawyer

public members.  Biographical information of the present Members is provided in

Appendix “B”. 

IV. COMMISSION MEETINGS

The Minutes of the Commission meetings on October 15, 2010 and

April 29, 2011 are presented in Appendix “C”. 

V. STATUS REPORTS ON COMMISSION PROJECTS

A. Mandatory Continuing Professional Education

By way of background, after many years of study and discussion, the

Commission recommended to the Supreme Court that the Rules of the Supreme Court

be amended to require mandatory continuing professional education.  The

Commission’s specific recommendation was largely based on the “Alaska rule.”  The

Supreme Court sent the Commission’s recommendation out for public comment.  

On July 15, 2009 the Supreme Court filed an “Order Amending Rule 17,

and Adopting New Rule 22 of the Rules of the Supreme Court of the State of Hawai#i 

(Appendix “D”).  The key elements of amended Rule 17 and new Rule 22 (collectively,

the “new Rules”) are as follows:  

1. The new Rules are effective January 1, 2010, with the initial

reporting period being the calendar year beginning January 1,

2010.  
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2. Every active member of the Bar shall complete at least three credit

hours per year of approved Mandatory Continuing Professional

Education (MCPE).

3. In addition to MCPE, all active members of the Bar are encouraged

to complete nine or more credit hours per year of approved

Voluntary Continuing Legal Education (VCLE).  

4. The annual registration statement filed by each Bar member must

include the number of credit hours of MCPE and VCLE completed

in the previous year.  Failure to meet the MCPE requirements (after

receipt of a written notice of noncompliance from the Bar and an

opportunity to be heard or to cure) will result in administrative

suspension by the Bar.  The suspended Bar member may petition

the Supreme Court for review.  

Following adoption of the new Rules, the HSBA created a Hawai#i State

Continuing Legal Education (CLE) Board to administer the process necessary to meet

the requirements of the new Rules.  A summary of significant Board actions and results

of the Mandatory CLE program follows:  

(1) Jodie Hagerman was hired as the MCLE Administrator (half-time

position) in July, 2009; 

(2) a 12 person MCLE Board was appointed in July, 2009 (9 voting

members and 3 nonvoting advisory members); 

(3) Professionalism Commission member Judy Pavey has been the

Board’s chairperson from inception, and Professionalism
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Commission members Susan Arnett (voting), Lyn Flanigan and

Justice Duffy (both nonvoting advisory) are members of the Board; 

(4) the Board established CLE Regulations, Frequently Asked

Questions, and website materials needed to implement the

program; 

(5) 19 accredited providers were approved for 2010; 

(6) 52 providers were approved for one or more specific programs; 

(7) 17 requests by individual HSBA members for credit for a program

were approved, and 2 requests were disapproved; 

(8) the HSBA entered into an agreement with the Hawai#i Supreme

Court to offer a 3 credit program for no more than $50; 

(9) the HSBA offered a total of 23 MCPE programs (18 in Honolulu)

and 16 online programs; 

(10) anticipating noncompliance issues, the MCLE Board asked the

Hawai#i Supreme Court to allow 30 days to cure noncompliance

(instead of the previously stated 15 days) which the court granted; 

(11) all active members who said “no” or “not applicable” on their 2010

Attorney Registration Statement form for MCPE reporting were

contacted and informed of (a) the deadline to cure noncompliance,

and (b) scheduled approval programs in person and online; 

(12) on March 1, 2011 certified letters were sent to 62 members

notifying of noncompliance and programs to cure;  
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(13) on March 31, 2011 email notice was sent to 8 suspended members

notifying them of their suspension and reinstatement process; 

(14) as of April 29, 2011, 3 of the 8 suspended members have been

reinstated; 

(15) pursuant to the audit required by Rule 22(d)(2) and CLE

Regulation 9, the MCLE Board determined that 2 percent of

members who reported “yes” on compliance will be audited; 

(16) upcoming:  an interface online renewal for HSBA programs

database so course completion certificates can be automatically

stored in the members profile (paperless certification); 

(17) Allyson Kumik is the new MCLE Administrator; and 

(18) in conclusion, out of approximately 4,500 active practicing

attorneys, it is remarkable that only 8 attorneys were suspended for

noncompliance with Rule 22.  

B. Presentation to HSBA Members on Professionalism and What Judges
Expect of Attorneys Appearing in Their Courts

By way of background, the Commission has worked for some time on two

presentations regarding “Advancing Professionalism in the Courtroom.”  The first

presentation was presented to judges at a Judicial Education Conference on April 30,

2010 and focused on practical techniques in dealing with courtroom management when

faced with disrespectful behavior, dilatory conduct, ethical violations, etc.  The panelists

used an interactive format using Turning Point responders, and the polling over the

issues sparked vigorous discussions.  In summary, the presentation was well-received.  
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A second presentation with several judges presenting, was made to HSBA

members, and focused on what judges expect of attorneys appearing in their

courtrooms, including the fields of civil, criminal, and family law.  The HSBA

presentation was well-attended (150 in the presentation room and 180 online) and well-

received.  

C. Creation of a DVD Regarding the “Do’s and Don’ts” in Appellate Court
Briefs and Oral Arguments

An agreement was reached with ‘Ôlelo for the production of a DVD based

on interviews with Hawai#i Supreme Court justices, Intermediate Court of Appeals

judges, and selected practicing attorneys for their thoughts, experiences, and advice

regarding appellate court briefs and oral arguments “Do’s and Don’ts.”  The DVD will

hopefully be a video mentor for both practitioners and law students.  Filming has

already started, and it is hoped that the DVD will be ready for distribution sometime this

fall.  

D. Educational Program for Attorneys and Judges Regarding the Availability
and Need for “Discrete Task Representation” (fka “Unbundling of Legal
Services”)

The Commission is working with the Access to Justice Commission to

organize an educational program designed to educate judges about the propriety and

need for allowing attorneys to do “discrete task representation” as an “access to justice”

issue, as it seems that judges are generally not allowing attorneys to limit their

representation to certain issues (“once you’re in, you’re in for the entire case”).  
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E. Monitoring of HSBA/ODC Minor Misconduct Program, Proposed “New”
Hawai#i Rules of Professional Conduct, and a Contemplated HSBA
Mentoring Project

The Commission continues to monitor the HSBA/ODC Minor Misconduct

Program (the rejuvenation of which the Commission strongly urged and participated in

by recommending amendments to Rule 2.7 of the Rules of the Supreme Court), the

proposed “New” Hawai#i Rules of Professional Conduct (which contain several

controversial proposed rules, and also affects a recommendation by the Commission

that Rule 17(d)(1)(iii) of the Rules of the Supreme Court be amended to require

insurance disclosure/posting on the HSBA website) and a contemplated HSBA

Mentoring Project (which the Commission supports).  

VI. CONCLUSION

The Commission Chair is very grateful for the hard work of the

Commission Members in its first six years, which has enabled the Commission to make

significant strides in attempting to enhance professionalism among Hawai#i lawyers, as

noted in this report and the earlier annual reports.    

Respectfully submitted this 7th day of June, 2011.  

  /s/  James E. Duffy, Jr.                       
JUSTICE JAMES E. DUFFY, JR.
Chair, Commission on Professionalism
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MEMBERS OF THE COMMISSION ON PROFESSIONALISM

SUSAN ARNETT, ESQ. is a graduate of Kalani High School (1969), the University of
Hawaii (1974) and the Catholic University of America Law School (1977).  After working
at the Legal Aid Society of Hawaii and five years of private practice, she joined the
State Public Defender’s Office in 1985.  As a senior trial attorney in that office, she has
done approximately 75 felony jury trials, including murder and class “A” felonies.  She
served as the supervisor of the Maui office from 1997 to 2001 and is now a Felony Trial
Supervisor in the Honolulu office.  She has supervised the planning and presentation of
the annual week-long statewide Public Defender Advocacy Skills Training Program for
the past 15 years.  She also serves on the faculty of the Institute for Criminal Defense
Advocacy program at California Western Law School.  She is an adjunct professor at
the William S. Richardson School of Law with the Hawai#i Innocence Project.  She
serves on the Hawaii Supreme Court Committee on Judicial Performance. She has
served as a volunteer with the Hawaii Opera Theatre since 2002.

JUDGE JOSEPH CARDOZA is a judge of the Second Judicial Circuit Court, State of
Hawai#i, and a current Vice President, Hawai#i State Trial Judge Association.  He spent
approximately a decade in private practice and a decade in government practice before
becoming a judge.  Judge Cardoza serves or has served as a continuing legal
education instructor and as a volunteer with a variety of community organizations.  

MALCOM H.M. CHANG, D.D.S. received his doctor of dental surgery degree from the
University of Southern California in 1976 and his bachelor of science in biology degree
from the University of Missouri-Kansas City in 1968.  Dr. Chang started his own dental
practice in 1977.  He is currently serving or has served as a member, officer, or board
of director of various businesses and organizations, and chaired many committees,
including the American Dental Association; Hawaii Dental Association; Hawaii Dental
Service; Honolulu County Dental Association; International Academy of Gnathology,
American Section; the 50th State Dental Study Club; Waialae Country Club; La
Confrerie des Vignerons de Saint Vincent Macon; Bulldog Club of America; Hawaiian
Bulldog Club; and Hawaiian Kennel Club.  Dr. Chang was also an Eagle Scout in the
Boy Scouts of America.  

STEVEN B. DIXON, ESQ., a 1975 graduate of the University of Hawai#i at Hilo, has
practiced law in small to medium sized law partnerships, and as a solo practitioner, on
the Big Island since 1978.  His areas of practice included real estate, business, tax and
estate planning.  He has also served as Principal Broker for Kohala Ranch, and the
oldest and largest vacation ownership developer in the world, Fairfield Resorts, Inc.  In
December 2005, he succeeded retiring Director Peter Donahoe as Director of the
Hawai#i Supreme Court Attorneys and Judges Assistance Program.  He serves as a



volunteer on the Hawai#i Medical Association Physician’s Health Committee.  An avid
sailor, and author of Hawai#i sailing stories “The Hawaiian Voyages of the Ono Jimmy,”
he has served as Commodore of the Kona Sailing Club and is a member of the Hawai#i
Yacht Club.  He sailed to O’ahu and now lives on his CSY ‘44 cutter rigged sailing
vessel in the Ala Wai Harbor.  

ASSOCIATE JUSTICE JAMES E. DUFFY, JR. is an Associate Justice of the Hawai#i
Supreme Court.  Justice Duffy was a founding member of the firm Fujiyama, Duffy &
Fujiyama, a practicing trial lawyer (representing both plaintiffs and defendants),
mediator, arbitrator, and special master.  Justice Duffy is a past President of the Hawai#i
State Bar Association, and is a member of the American College of Trial Lawyers, the
American Board of Trial Advocates, and the American Inn of Court.  

LYN FLANIGAN, ESQ.  After obtaining her M.A. in Asian Studies, Lyn worked in
international education at the East West Center.   She obtained her J.D. from the
William S. Richardson School of Law (University of Hawaii) and clerked for both the U.S
Bankruptcy Court and the U.S. District Court in Hawaii.   Lyn then moved to private
practice in the areas of bankruptcy and workouts with Goodsill Anderson Quinn & Stifel
in Honolulu.   Lyn subsequently served for seven years as Senior Counsel/Corporate-
Investments for the Kamehameha Schools/Bishop Estate Trust, after which she served
for over five years as General Counsel and Corporate Secretary of Hawaiian Airlines. 
She joined the HSBA as Executive Director in September 2003.  Lyn is active in
community organizations in Honolulu, having served on the East West Center Board of
Governors and the Manoa Dog Coalition, and is currently serving on the East West
Center Alumni Board, the East West Center Foundation Board, the Board of the Red
Cross of Hawaii, the Board of the YWCA of Oahu, and the Friends of the WSR Law
School.   Lyn spends her free time hiking with her two chocolate labs, is an aspiring
yogi, swims frequently and enjoys travel, reading and movies.

ASSOCIATE JUDGE DANIEL R. FOLEY has been an Associate Judge at the
Intermediate Court of Appeals, State of Hawai#i, since October 2000.  He received his
B.A. in 1969 and his J.D. in 1974 from the University of San Francisco.  Prior to his
appointment as a judge, he was a partner for eleven years in the law firm of Partington
& Foley where he handled federal and state civil rights cases.  He also was an Adjunct
Professor of Civil Rights at the William S. Richardson School of Law.  From 1984 to
1987 Judge Foley was legal director of the American Civil Liberties Union of Hawai#i,
and from 1975 to 1983 he was counsel to various Micronesian governmental bodies,
constitutional conventions, and organizations.  
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DAVID W. HALL, ESQ. has been a solo practitioner since 1993 in areas including
criminal defense, civil litigation and juvenile law.  He received a B.A. in political science
from Yale University in 1961, served in the Naval Reserve on active duty from 1961-
1966 and received his J.D from the George Washington University’s National Law
Center in 1971.  He served as a Hawaii deputy public defender in 1971 and has been in
private practice since 1971.  He served on the Act 59 Task Force 2004-5 and has
served as a CAAP Arbitrator since 1986 and on the Hawaii Supreme Court’s Standing
Committee on the Rules of Evidence since 1990.

JANET S. HUNT, ESQ. is the Executive Director of the Office of Disciplinary Counsel.
She has served as an Assistant Chief Trial Counsel and as a Supervising Trial Counsel
in the Office of the Chief Trial Counsel, Enforcement Division of the State Bar of
California for twenty-one years prior to accepting the Executive Directorship with ODC. 
She practiced as a creditor's rights attorney in bankruptcy court and a general
practitioner until she became staff attorney with the State Bar of California in 1987. She
is the current administrator for the Lawyers' Fund for Client Protection. She is a
member of the National Client Protection Organization. She has served on numerous
panels for the National Organization of Bar Counsel and was a member of the Program
Committee. She is a member of the American Bar Association.

GRACE NIHEI KIDO, ESQ. is a partner in the Finance and Real Estate Department of
Cades Schutte, LLP.  She is also the Chairperson of the firm’s Recruiting Committee
and a member of the Summer Program Committee.  Ms. Kido obtained her B.A. with
distinction from the University of Hawai#i in 1977, and her law degree from the
University of Hawai#i William S. Richardson School of Law in 1985, following a five-year
career in Human Resources Management in the hotel industry.  While at the University
of Hawai#i earning her law degree, Ms. Kido was the casenotes editor and a member of
Law Review and was a finalist in the school’s Moot Court competition.  Ms. Kido has
been a member of the Board of Examiners of the Hawai#i Supreme Court since 1994; is
the current Treasurer and has been on the Board of Directors of the Real Property and
Financial Services Section of the Hawai#i State Bar Association since 2000; is a Fellow
of the American College of Mortgage Attorneys; and is a former director of the
William S. Richardson School of Law Alumni Association and of the Young Lawyer’s
Division of the Hawai#i State Bar.  

JUDGE LESLIE E. KOBAYASHI was confirmed as a United States District Judge in the
District of Hawai#i on December 22, 2010.  She was appointed as a United States
Magistrate Judge for the District of Hawai#i, first in 1999 and was then reappointed in
2007.  Before taking the bench, Judge Kobayashi served as a deputy prosecuting
attorney for the City and County of Honolulu, and spent 17 years in private practice in
the law firm of Fujiyama, Duffy & Fujiyama where she was a trial attorney and a
managing partner.  She handled a variety of matters while in private practice, including
personal injury, business disputes, labor and employment, medical and legal
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malpractice, and products liability.  She received her B.A. degree from Wellesley
College (1979) and her J.D. degree from Boston College School of Law (1983).  Judge
Kobayashi currently serves on the Ninth Circuit Alternative Dispute Resolution
Committee.  She has served on other committees, including the Ninth Circuit
Conference Executive Planning Committee, Magistrate Judges’ Executive Board for the
Ninth Circuit, sub-committees for the Hawai#i Chapter for the American Judicature
Society, and as a Bencher for the American Inns of Court, Aloha Inn.  From 2000-2002,
she was an adjunct professor at the William S. Richardson School of Law and  the co-
recipient of the Outstanding Adjunct Professor Award in 2002.  She is the recipient of
the 2011 Outstanding Judicial Achievement Award from the Hawai#i Women Lawyers.

GAYLE J. LAU, ESQ. presently serves as Regulatory Officer with the Hawaii Credit
Union League.  He previously served as Assistant United States Trustee with the U.S.
Department of Justice, overseeing the administration of bankruptcy cases.  Mr. Lau
received his Bachelor’s degree from the University of Southern California, his Master’s
of Business Administration from the University of Hawaii and his Juris Doctorate from
the University of the Pacific, McGeorge School of Law.  His bar activities include serving
as a trustee of the Lawyers’ Fund for Client Protection and a member of the committee
to revise the Hawaii Rules of Professional Conduct.  

ASSOCIATE JUSTICE SABRINA S. McKENNA received her B.A. in Japanese in 1978
from the University of Hawaii at Manoa, and her J.D. in 1982 from the William S.
Richardson School of Law.  Justice McKenna practiced at Goodsill Anderson Quinn &
Stifel until 1987, then became in-house counsel to Otaka, Inc., a Japan-based
international business organization, until 1990.  From 1991 to 1993, she was an
Assistant Professor at WSRSL.  She became a state District Court judge in late 1993,
then a First Circuit Court judge in 1995, where she presided over criminal, domestic
violence, and civil calendars, before serving as Senior Judge of the Family Court of the
First Circuit.  She was sworn in as an Associate Justice of the Hawai#i Supreme Court
on March 3, 2011. 

Justice McKenna is currently on the Board of the AJS-Hawaii Chapter and co-chairs its
Committee on Judicial Administration.  She is also on the Executive Board of the
Judiciary History Center and is with the Courts-Media Working Group of the Hawaii
Federal and State Courts.  She also previously served on various Supreme Court
Committees, including as Chair of committees on Court Interpreters and Language
Access, To Evaluate the Qualifications of Per Diem Judges in the First Circuit,
Certification of Legal Specialists, and Probation Policy, and as a member of the
committees on Children in Family Courts, Civil Pattern Jury Instructions, and Equality
and Access to the Courts.  She also worked with the HSBA Committee on
Professionalism to author portions of the original Professionalism Manual for the
Professionalism Course that became mandatory in 2001.
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JUDGE PAUL MURAKAMI has been a judge in the Family Court of the First Circuit
since June, 2002.  He served as a per diem judge from June, 1995 until June, 2002. 
He has served in each of the divisions of the Family Court, both as a per diem and a
full-time judge.  Judge Murakami graduated from the William S. Richardson School of
Law in 1983, and received his B.A. in Economics from the University of Hawaii in 1977. 
Prior to his appointment, he was in private practice, worked as a member of the Medical
Claims Reconciliation Panel, and was a deputy Public Defender. 
 

MICHAEL F. NAUYOKAS, ESQ. has mediated over 900 employment, labor, personal
injury insurance, bad faith, Jones Act, longshore, commercial, products liability,
construction, workers’ compensation and other disputes in Honolulu and has been
selected as an arbitrator in over 150 more.  Over 99% of the cases he mediated were
settled in one day.  All but three subsequently settled.  He has a boutique law practice
specializing primarily in mediation and arbitration and employment and labor law. 
Mr. Nauyokas holds an “AV” rating (the highest possible) under the Martindale-Hubbell
Rating System, is named in the Martindale-Hubbell Bar Register of Preeminent
Lawyers, is named in The Best Lawyers Guide and The Best Lawyers in America, and
has been featured in Honolulu Magazine’s “Best Lawyers in Hawai#i” and Midweek’s
“Newsmakers.”  He is a Fellow of the American College of Civil Trial Mediators and
member of the United States District Court Mediation Committee for the District of
Hawai#i.  

Mr. Nauyokas is a frequent lecturer on numerous topics in mediation, arbitration,
employment and labor law areas.  Mr. Nauyokas has taught numerous courses in
Negotiation, and Employment & Labor Law at the University of Hawai#i and Hawai#i
Pacific University.  He has appeared as an expert on ADR and Employment Law on
numerous television and radio shows.  Among the numerous organizations he has
served as a lecturer are:  The U.S. Department of Labor, the EEOC, the Office of
Federal Contract Compliance Programs (OFCCP), the Society for the Professionals in
Dispute Resolution (now ACR), National Employment Lawyers Association (“NELA”),
the American Arbitration Association, the Society for Human Resource Management,
and the Hawai#i Employers Council.  

NATHAN NIKAIDO, a 1978 graduate of the University of Hawai#i (B.A., Economics). 
1978-1983 Masters degree program, Urban and Regional Planning.  (Use of mediation
in the resolution of land use disputes).  1982-present, volunteer mediator, The
Mediation Center of the Pacific.  Approximately 1,600 cases mediated at District Court. 
1985-present, Accountant, The Mediation Center of the Pacific.  2004 Liberty Bell
award recipient, Hawai#i State Bar Association.  

TERENCE O’TOOLE, ESQ. is an alumni of UC Berkeley, Boalt Hall School of Law and
was admitted to the California Bar in 1971, the Hawai#i Bar in 1972 and the D.C. Bar in
1989.  He is a director of the law firm Starn O’Toole Marcus & Fisher and has over
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twenty-five years experience in the area of commercial and complex litigation, with an
emphasis in construction claims and disputes representing owners, contractors and
design professionals.  Mr. O’Toole co-authored an article for the Hawai#i Bar Journal
that has been republished in the “Giants” of the Trial Bar V:  Cross-Examination of
Expert Witness.  He has also organized and spoken at various professional seminars
and legal conferences in California, Hawai#i and Singapore on construction claims. 
Mr. O’Toole was named in “Best Lawyers in America.”  

 
WESLEY T. PARK served Hawai#i Dental Service as its former President and CEO
from 1995-2001.  Currently, he is president of Maunawili Consulting.  Mr. Park holds a
bachelor’s and master’s of education degree from the University of Hawai#i, IMLE
certificate from Harvard University, and an Honorary Doctor of Philosophy degree from
Hong-ik University in Korea.  He served as Captain in the U.S. Air Force and was on
active duty from 1960-1965.  He was Vice-President for Administration at the East-West
Center, Dean Emeritus for the College of Continuing Education and Community Service
at UH, and Director of the Small Business Management Program at UH.  Mr. Park has
also served on the boards of many businesses and organizations including the
Honolulu Academy of Arts, Coalition for a Drug-Free Hawai#i, First Hawaiian Bank,
Korean Chamber of Commerce, Honolulu Symphony Society, Verizon Hawai#i, and
Rehabilitation Hospital of the Pacific.  

JUDITH ANN PAVEY, ESQ. has been in the private practice of law since 1978.  Her
practice is concentrated on litigation, primarily plaintiff personal injury but with extensive
criminal defense and some corporate litigation.  A graduate of Purdue University (B.A.)
and Indiana University (J.D.), Judy is a member of the American Board of Trial
Advocates, American Inns of Court, and the Consumer Lawyers of Hawaii.  

JILL J. RAMSFIELD.  Ms. Ramsfield is a Professor of Law and Director of Legal
Research and Writing at the William S. Richardson School of Law.  Professor
Ramsfield was previously a tenured faculty member at Georgetown University Law
Center.  Professor Ramsfield is a graduate of Wellesley College (B.A.) and the
University of Wisconsin (B.S., J.D.).  In addition to her law school teaching, Professor
Ramsfield teaches continuing legal education courses nationally and internationally,
helping lawyers to write better, faster.  Her clients include law firms, government
agencies, judges, and magistrates.  She has developed a specialty working with
individual attorneys to create techniques uniquely suited to their styles and law
practices.  Professor Ramsfield is the author of, among other publications, Is Logic
Culturally Based?  A Contrastive, International Approach to the U.S. Law Classroom
47 J.  LEGAL ED. 157 (1997); THE LAW AS ARCHITECTURE:  BUILDING LEGAL DOCUMENTS

(West 2000); CULTURE TO CULTURE:  A GUIDE TO U.S. LEGAL WRITING (Carolina
Academic Press 2005); and co-author with Mary Ray of LEGAL WRITING:  GETTING IT
RIGHT AND GETTING IT WRITTEN (West 4th ed. 2005).
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JUDGE TRUDY SENDA has been a judge of the District Court of the Fifth Circuit since
May 2001.  Prior to that, she was in private practice for 17+ years in Honolulu and
Kauai.  She currently serves as the acting deputy chief judge for the circuit regarding
matters involving the District Court’s jurisdiction over criminal, traffic and civil matters.  

JUDGE BARBARA T. TAKASE has been a judge of the District Court of the Third
Circuit since 2004.  She served as a per diem judge of the District and Family Courts
from 1999-2004.  Judge Takase received her law degree from the William S.
Richardson School of Law and her Bachelor of Arts in Psychology and a Teaching
Certificate from the University of Hawaii - Hilo College.  Prior to her appointment, she
was in private practice, worked as a hearings officer for the Department of Education
“Felix” cases, a deputy prosecuting attorney with the Hawaii County Office of the 
Prosecuting Attorney, and a social worker at various agencies.  

KEVIN K. TAKATA, ESQ. graduated from Case Western University School of Law. He
was an associate with Oliver, Cuskaden & Lee from 1984 to 1987, general civil practice; 
Honolulu Deputy Prosecuting Attorney from 1987 to present; member of the
Homicide Team from 1990 to 1996; Trials Division Chief from 1997 to
2006. He handles primarily homicide cases. He lectures in various areas of
criminal prosecution to other prosecutors, police and law enforcement
groups. He is an instructor at the National Advocacy Center, a national training
center for prosecutors and district attorneys.  

CALVIN E. YOUNG, ESQ., a partner with Ayabe Chong Nishimoto Sia & Nakamura, is
a 1982 graduate of the William S. Richardson School of Law.  His practice concentrates
on cases involving professional liability, aviation and product liability.  Mr. Young was a
member of the Disciplinary Board of the Hawai#i Supreme Court from 1995 to 2001 and
since 2002 is the Chair of the HSBA Committee on Professional Responsibility.  
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HAWAI#I SUPREME COURT COMMISSION ON PROFESSIONALISM
Meeting of October 15, 2010

2:30 p.m. -  3:45 p.m.
Supreme Court Conference Room

MINUTES

PRESENT: Chair:  Associate Justice James E. Duffy, Jr.
Members: Judge Joseph Cardoza (via telephone), Dr. Malcom
Chang, Steven Dixon, Associate Judge Daniel Foley, David Hall,
Janet Hunt, Judge Susan Mollway, Judge Paul Murakami, Nathan
Nikaido, Terence O’Toole, Wesley Park, Judge Barbara Takase (via
video conference), Kevin Takata, and Calvin Young 
Guest:  Chief Justice Mark E. Recktenwald

HANDOUTS: (1) Agenda
(2) ABA Journal (August 2010) Article “Video Mentors”
(3) Report to the Commission on Professionalism re:  

Judicial Education and HSBA Presentations on Advancing 
Professionalism dated September 28, 2010

(4) Judicial Education Conference Program on April 30, 2010 re
“Advancing Professionalism in the Courtroom”

(5) HSBA Program on August 27, 2010 re “‘How To’ Primer on
Attorney Professionalism”

(6) Order Amending Rules 2.7, 2.8, and 2.22 of the Rules of the
Supreme Court of the State of Hawai#i dated April 5, 2010

(7) Report from Lyn Flanigan dated October 11, 2010 
(8) Order Amending Rule 22 of the Rules of the Supreme Court of

the State of Hawai#i dated April 29, 2010
(9) Letter from HSBA (Lyn Flanigan) to James Branham (staff

attorney for Hawai#i Supreme Court) dated June 28, 2010 re
Proposed Amendment to Rule 17(d)(7)(iii) Which Would Require
Insurance Disclosure on the HSBA Website

(10) “Raising the Bar in Ethics” by Janet Hunt in June, 2010 Hawaii
Bar Journal with ODC Statistical Report for 2009

(11) Formal Opinion No. 43 (Of Counsel) dated April 29, 2010 by
Disciplinary Board of the Hawai#i Supreme Court

(12) Report of Steven B. Dixon, J.D., Executive Director of the
Supreme Court of Hawai#i Attorneys and Judges Assistance
Program

10/20/10



I. WELCOME AND ANNOUNCEMENTS

Justice Duffy welcomed and thanked the members attending, and thanked those
members who were traveling and/or otherwise unable to attend (Judge Senda,
Professor Ramsfield, Lyn Flanigan, Mike Nauyokas, and Gayle Lau) for calling in
and letting us know.  

Justice Duffy gave a special welcome to Chief Justice Mark E. Recktenwald, who
graciously agreed to have a conversation with us this afternoon.  

Justice Duffy made the following announcements:  

1. Judge Foley and Kevin Takata will be on a panel on October 21, 2010
at the Regal Theaters Dole Cannery for a discussion following a
special premier showing of the film entitled “Conviction,” which is
reputed to be a compelling true story of a sister dedicating her life to
overturning the wrongful murder conviction of her brother. 
Justice Duffy circulated an invitation to the film and panel discussion
for the members to review.  

2. Susan Arnett set a state record for women ages 54-60 by deadlifting
214.7 lbs. in the World Association of Bench Press and Dead Lift
Tournament held in Honolulu in July.  

II. A CONVERSATION WITH CHIEF JUSTICE MARK E. RECKTENWALD

C.J. Recktenwald thanked the Commission members for all of their hard work
over the past five years, and said that when he reviewed the Commission’s last
Annual Report, he was struck by the depth and breadth of what had been
accomplished.  He stated that he worked with Justice Duffy on the
implementation of the MCPE rules, and as someone familiar with the importance
of continuing professional education from his days at DCCA, he thinks that the
MCPE rules are an important and positive step for the legal profession.  He
further stated that the Advancing Professionalism program for the judges was a
great program and could serve as a model for future judicial training as its
interactive component caused the judges to discuss their own experiences and
educate each other.  Looking forward, C.J. Recktenwald stated that he was very
supportive of the Commission’s next proposed project to videotape the
comments of judges and experienced attorneys regarding good appellate
practice.  In his opinion, the video product of this project would be extremely
helpful to practitioners, and could be done at a reasonable cost.  

In closing his initial remarks, C.J. Recktenwald stated that the Commission
performs a very important function, and that he fully supports it.  He stated that
the practice of law is being changed by technology and increased globalization,
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and that he looks forward to hearing the Commission members’ thoughts on the
challenging professionalism issues we face.  He further stated that technology is
changing the way the Judiciary is doing business by moving from paper to on-
line, and that some difficult issues are already arising, like how to balance the
increased availability of information as we move cases on-line with individual
privacy interests (social security numbers, dates of birth, etc.).  

Following his initial remarks, C.J. Recktenwald asked the members for questions
or comments.  In the ensuing discussion, the following subjects were brought up: 

1. What can be done to regulate attorney electronic advertising (internet,
satellite, cable TV, radio, etc.) in Hawai#i coming from out-of-state
attorneys and firms, which advertising seems to be increasing?  C.J.
indicated that he views this as a consumer protection issue bottom-
line, and was interested in how other states were dealing with the
problem.  

2. Our Attorneys and Judges Assistance Program (AAP) created by
Rule 16 of the Rules of the Supreme Court is doing an excellent job,
primarily because Rule 16 provides confidentiality and immunity.  The
goal of the AAP is to lift up lawyers, not persecute them.  C.J. stated
that he views the AAP program as “critical.”  

3. It would increase access to justice if the jurisdiction of the small
claims division of the district court could be raised from $3,500 to
$5,000.  C.J. indicated that a legislative bill was introduced last
session to so increase the jurisdiction of the small claims division, but
failed for unknown reasons.  The Access to Justice Commission will
renew its efforts on this issue in this next legislative session.  

4. A mentoring program, perhaps combined with a low-pay (or no-pay)
internship program, would be of great value to both young lawyers
starting to practice (particularly those going solo), and senior lawyers
who have left firms and are essentially starting anew in practice.  C.J.
stated that he is strongly supportive of a mentoring program in
Hawai#i.  

In summary, C.J.’s presentation was informative and much enjoyed by the
members present.  
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III. NEW PROJECT:  VIDEOTAPING SUPREME COURT JUSTICES, ICA
JUDGES, AND SELECTED PRACTICING ATTORNEYS RE APPELLATE
COURT BRIEFS AND ORAL ARGUMENTS “DO’S AND DON’TS”

Justice Duffy discussed the Commission’s proposed new project to videotape the
Hawai#i Supreme Court Justices, Intermediate Court of Appeals Judges, and
selected practicing attorneys for their thoughts, experiences, and advice
regarding appellate court briefs and oral arguments “Do’s and Don’ts.”  This
project, modeled after a project in the 7th U.S. Circuit Court of Appeals based in
Chicago (see Handout for details) will hopefully result in a DVD available as a
video mentor for both practitioners and law students.  Justice Duffy asked that
any member interested in helping on this project contact him.  

IV. REPORT RE PRESENTATION (1) AT A JUDICIAL EDUCATION
CONFERENCE ON APRIL 30, 2010 RE WHAT JUDGES CAN DO TO
ENCOURAGE PROFESSIONALISM AND (2) TO HSBA MEMBERS ON
AUGUST 27, 2010 RE PROFESSIONALISM AND WHAT JUDGES EXPECT
OF ATTORNEYS APPEARING IN THEIR COURTS

Judge Senda prepared a written report regarding both of these programs (see
Handout).  Both programs had excellent panelists, who were well-prepared and
discussed real-world problems and solutions.  The program for judges
(attendance was mandatory) focused on judicial professionalism and practical
techniques in dealing with courtroom management when faced with disrespectful
behavior, dilatory conduct, ethical violations, etc.  The panelists used an
interactive format using Turning Point responders, and the polling over the
issues raised sparked vigorous discussions.  

The program presented to HSBA members, entitled “‘How To’ Primer on
Attorney Professionalism” discussed professional and ethical expectations of
practicing attorneys in the fields of civil, criminal, and family law.  A copy of the
five-page outline of discussion topics is attached to Judge Senda’s report.  The
HSBA program was well-attended:  150 in the presentation room and 180 online. 

Justice Duffy thanked Judge Senda for the great job she did in organizing both of
these highly successful programs.  

V. REPORT RE HSBA/ODC MINOR MISCONDUCT PROGRAM 

Lyn Flanigan prepared a written report regarding the status of the HSBA/ODC
Minor Misconduct Program (see Handout).  Highlights of her report:  with the
amendments to Rule 2.7 of the Rules of the Supreme Court providing immunity
and confidentiality protections, the Minor Misconduct Program is up and running. 
The HSBA’s role in the program is the recruitment and training of volunteer
mentors and providing a roster of mentors to ODC, with the ODC (solely) making
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mentor assignments to ensure confidentiality.  Janet Hunt expressed her strong
support of this program and belief that it will be of great benefit to both HSBA
members and the ODC.  

VI. REPORT ON THE STATUS OF MANDATORY CONTINUING LEGAL
EDUCATION (MCLE) PROGRAM, THE WORK OF THE MCLE BOARD OF
DIRECTORS, AND AMENDMENTS TO RULE 22 OF THE SUPREME COURT
RE MCLE

Lyn Flanigan prepared a written report on the status of the MCLE program, the
work of the MCLE Board of Directors, and amendments to Rule 22 of the
Supreme Court Rules (see Handout).  Justice Duffy noted that the report
indicates a large number of courses provided by the HSBA that would fulfill the
three credit MCLE requirement for $50.  Please review the report for details.  

VII. REPORT RE POSSIBLE NEED TO REVISE HAWAI#I RULES OF
PROFESSIONAL CONDUCT RE PRO SE LITIGANTS AND “DISCRETE TASK
REPRESENTATION” (FKA “UNBUNDLING OF LEGAL SERVICES”) ISSUE

Judge Cardoza reported that the present Rule 1.2 of the Hawai#i Rules of
Professional Conduct (entitled “Scope of Representation”) appears to be 
adequate to provide for “discrete task representation” (fka “unbundling of legal
services”).  Judge Cardoza indicated, however, that a committee of the Access
to Justice Commission chaired by Judge Senda was also studying this issue.  In
Judge Senda’s absence, Judge Foley indicated that Judge Senda’s committee is
recommending that a new rule (Rule 6.5) be adopted, and that this proposed
revision is presently pending before the Hawai#i Supreme Court.  

VIII. REPORT RE STATUS OF COMMISSION’S RECOMMENDATION TO HAWAI#I
SUPREME COURT RE MANDATORY DISCLOSURE OF PROFESSIONAL
LIABILITY INSURANCE AVAILABILITY ONLINE TO THE PUBLIC

Justice Duffy stated that the HSBA requested that the Supreme Court not adopt
the amendment proposed by the Commission to Rule 17(d)(1)(iii) of the Rules of
the Supreme Court which would require insurance disclosure/posting on the
HSBA website.  In support of its request, the HSBA noted that proposed
changes to Rule 1.4(c) of the Hawai#i Rules of Professional Conduct (contained
in the proposed over-all revisions of the Hawai#i Rules of Professional Conduct)
would require attorneys to inform clients in writing of the absence of certain
levels of insurance (see Handout, letter of Lyn Flanigan to the Supreme Court
dated June 28, 2010).  In response to the HSBA’s request, the Supreme Court
agreed to withhold further action on Rule 17(d)(1)(iii) until all of the proposed
changes to the Hawai#i Rules of Professional Conduct regarding disclosure of
insurance information to the public and clients can be considered together.  
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IX. REPORT RE MENTORING PROJECT OF HSBA YOUNG LAWYER’S
DIVISION

Lyn Flanigan prepared a report which indicates that the HSBA has been
exploring the possibility of offering a mentoring program for new admittees.  The
HSBA Strategic Planning Committee is reviewing this issue and will be making a
recommendation to the HSBA Board (see Handout).  Considering C.J.
Recktenwald’s interest expressed earlier in the meeting of having the
Commission consider undertaking a mentoring program, discussion ensued
about whether the Commission and the Law School should join with the HSBA to
discuss a mentoring program.  

X. REVIEW OF ODC 2009 COMPLAINTS

A summary of the ODC 2009 complaints was set forth in Janet Hunt’s article
“Raising the Bar in Ethics” published in the Hawaii Bar Journal (June 2010) (see
Handout).  Janet related that the largest number of complaints continue to be
attorneys’ failure to communicate.  On a positive note, Janet indicated that
Hawai#i has very few fraud or scheme to defraud client cases compared to other
jurisdictions.  

XI. REPORT RE STATUS OF RECOMMENDATION OF COMMISSION RE
PROPOSED REVISION OF ODC FORMAL OPINION NO. 43 RE “OF
COUNSEL” STATUS

Formal Opinion No. 43 (Of Counsel) amended April 29, 2010 was issued after
the revision was recommended by the Commission (see Handout).  

XII. NEW BUSINESS

Two additional suggestions were made concerning a possible mentoring
program discussed earlier herein:  

1. The mentoring program should include training in basic business
management principles and practices.  

2. A business organization and operation course should be offered at
the Law School which would focus on the nuts and bolts of the
business side of running a law office, consistent with ethical
requirements.  

XIII. NEXT MEETING

The next Commission meeting is scheduled for February 25, 2011.  

Justice Duffy thanked everyone for attending!
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IN THE SUPREME COURT OF THE STATE OF HAWAI#I

In the Matter of the Amendment

of the

RULES OF THE SUPREME COURT OF THE STATE OF HAWAI#I

ORDER AMENDING RULES 2.7, 2.8, AND 2.22 OF THE
RULES OF THE SUPREME COURT OF THE STATE OF HAWAI#I

(By:  Moon, C.J., Nakayama, Acoba, Duffy, and Recktenwald, JJ.)

IT IS HEREBY ORDERED that Rules 2.7, 2.8, and 2.22 of

the Rules of the Supreme Court of the State of Hawai#i is

amended, effective July 1, 2010, as follows (deleted material is

bracketed and stricken; new material is underscored):

2.7. Procedure.
* * *

(b) Minor misconduct.
(1) Notwithstanding the provisions of Rules 2.2 and 2.3, any act or

omission by an attorney which, although violative of the Hawai#i Rules of
Professional Conduct, is of a minor nature may be resolved by way of
non-disciplinary proceedings or dismissal.

(2) In the absence of unusual circumstances, misconduct shall not be
regarded as minor if any of the following conditions exists:

(i) The misconduct involved misappropriation of a client's funds or
property.

(ii) The misconduct resulted in or is likely to result in actual prejudice
(loss of money, legal rights, or valuable property rights) to a client or other
person.

(iii) The respondent was publicly disciplined within the past [three (]3[)]
years.

(iv) The misconduct involved is of the same nature as misconduct for
which the respondent was disciplined within the past [five (]5[)] years.

(v) The misconduct included dishonesty, misrepresentation, deceit, or
fraud on the part of the respondent.

(vi) The misconduct constituted the commission of a felony under
applicable law.
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(3) Subject to the provisions of Rule 2.7(a), Counsel shall, in Counsel's
sole discretion, exclusively determine whether a matter constitutes minor
misconduct. In that event, Counsel may reach agreement with the respondent to
submit the matter to non-disciplinary proceedings. Such proceedings may consist
of fee arbitration, arbitration, mediation, lawyer practice assistance, substance
abuse recovery programs, psychological counseling, mentoring, or any other
non-disciplinary proceedings authorized by the supreme court. Counsel shall
then refer the matter to the agency or agencies authorized by the supreme court
to conduct the proceedings.

(4) If the respondent enters into an agreement for referral to a minor
misconduct program established by the Hawai#i State Bar and enters into a
mentoring relationship, all records and information maintained by the mentor
relating to the minor misconduct of the respondent shall be deemed confidential
and shall not be disclosed to the Counsel, the Board, the supreme court or any
other person and shall not be subject to discovery or subpoena unless such
confidentiality is waived in writing by the respondent; provided, however, that
the mentor may compile and disclose to Counsel a final report summarizing the
mentoring program and the completion thereof to the satisfaction of the mentor. 
The mentor and the respondent have a privilege to refuse to disclose information
shared or provided between the mentor and the respondent.  The limitations on
disclosure set forth in this section will not apply to information relating to the
respondent’s failure to cooperate with the mentoring program, or with a
repondent’s unsuccessful completion of a mentoring program.

[(4)] (5) If Counsel shall fail to reach agreement with the respondent to
submit the matter of non-disciplinary proceedings, Counsel may undertake or
resume disciplinary proceedings.

[(5)] (6)  If the respondent shall fail to comply with the terms of the
agreement, Counsel may undertake or resume disciplinary proceedings.

[(6)] (7)  If the respondent shall fulfill the terms of the agreement,
Counsel shall dismiss the disciplinary proceedings.
* * *

2.8. Immunity.
Complaints submitted to the Board or Counsel or testimony given with

respect thereto or trustee proceedings conducted pursuant to Rule 2.20 shall be
absolutely privileged and no lawsuit predicated thereon may be instituted.
Members of the Board, members of the hearing committees, hearing officers,
Counsel, staff, volunteers, experts appointed pursuant to Rule 2.19, [and]
trustees and assistants appointed pursuant to Rules 2.20 and 2.5, and mentors
appointed pursuant to Rule 2.7(b)(4) shall be immune from suit and liability for
any conduct in the course of
 their official duties.

COMMENT :
The purpose of extending immunity to mentors

appointed pursuant to Rule 2.7(b)(3) is to enhance the ability to
attract participants to participate as mentors in minor
misconduct programs and to provide to these mentors
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protections provided to those serving in other capacities under
the auspices of the Disciplinary Board.

2.22. Confidentiality.
(a) General rule. The files, records and proceedings of the Board,

the hearing committees or officers, and Counsel, and of mentors participating in
minor misconduct programs pursuant to Rule 2.7(b), as they may relate to or
arise out of any complaint or charge of unprofessional conduct against or
investigation of an attorney, shall be deemed confidential and shall not be
disclosed except under the following circumstances:

(1) As between Counsel, the committees or officers, the Board and the
supreme court in the furtherance of their duties;

(2) As between the Board, Counsel and an attorney admission or
disciplinary authority, or judicial selection or disciplinary authority, of any
jurisdiction in which the attorney affected is admitted to practice or seeks to
practice;

(3) Upon the request of the attorney affected;
(4) Where permitted by the supreme court;
(5) Where required or permitted by these rules;
(6) Where the investigation is predicated upon a conviction of the

respondent for a crime; 
(7) Where 90 days have passed since the service on a respondent of a

Petition for discipline, unless such time is extended by the Board Chairperson
for no more than 45 days for good cause shown[.] ;

(8) Where reinstatement proceedings are initiated pursuant to [RSCH]
Rule 2.17(c).

* * *
(f) Except as ordered by the supreme court, or as otherwise provided by

these rules, the files, records and proceedings filed with the supreme court by the
Board, by Counsel or by a respondent, as well as any oral argument held before
the supreme court in connection with any disciplinary proceedings, are not
confidential, except that in [RSCH] Rule 2.19 proceedings, a final order
transferring an attorney to inactive status shall be a matter of public record, but
otherwise, the record of the proceedings shall not be publicly disclosed.

* * *

DATED:  Honolulu, Hawai#i, April 5, 2010.
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IN THE SUPREME COURT OF THE STATE OF HAWAI#I

In the Matter of the Amendment

of the

RULES OF THE SUPREME COURT OF THE STATE OF HAWAI#I

ORDER AMENDING RULE 22 OF THE
RULES OF THE SUPREME COURT OF THE STATE OF HAWAI#I

(By:  Moon, C.J., Nakayama, Acoba, Duffy, and Recktenwald, JJ.)

IT IS HEREBY ORDERED that Rule 22 of the Rules of the

Supreme Court of the State of Hawai#i is amended, effective July

1, 2010, as follows (deleted material is bracketed and stricken;

new material is underscored):

Rule 22. MANDATORY CONTINUING PROFESSIONAL
EDUCATION AND VOLUNTARY CONTINUING LEGAL
EDUCATION.

* * *
(d)  Mandatory Certification, Reporting, and Record Keeping.  Each

active Bar member shall annually:
(1)  certify the number of approved MCPE hours completed during the

preceding year or carried forward, and
(2)  report the number of approved VCLE hours completed during the

preceding year, specifying the number of such hours, if any, satisfied by section
(e)(4) of this rule.  A member shall maintain records of approved MCPE credit
hours and of approved VCLE credit hours for the 2 most recent reporting
periods, and these records shall be subject to audit[.] by the HSBA.  Any active
Bar member who fails to cooperate with the HSBA when audited shall be
deemed to be in noncompliance with this rule.

(e)  Courses and Activities.  The requirements of this rule may be met,
subject to prior approval as set out in sections (f) and (g) of this rule, by:

(1)  attending approved courses or activities, including but not limited to,
presentations conducted in-house or for Inns of Court, bar sections, professional
legal organizations, and the like;

(2)   preparing for and teaching approved professional education or
judicial education courses or activities. Two hours of preparation time may be
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certified or reported for each hour of time spent teaching, i.e. 3 hours may be
claimed for teaching a 1 hour course;

* * *
(h) Full-time Judges.  Federal judges, magistrate judges, bankruptcy

judges, U.S. Court of Federal Claims judges and administrative law judges are
exempt from the requirements of this rule.  Full-time state judges shall
participate for at least 3 hours each year in a program of judicial education
approved by the Committee on Judicial Education.  Full-time state judges who
are unable to attend, in person, a program approved by the Committee on
Judicial Education or who are excused from that program shall comply with this
requirement by such other means as the supreme court approves.  Full-time state
judges shall report the number of approved judicial education hours attended on
the judges’ annual financial disclosure form.

* * *
(k)  Good Cause Exemption or Modification.  An active member may

apply to the HSBA for good cause exemption or modification from the MCPE
requirement.  Members seeking an exemption or modification shall furnish
substantiation to support their application as requested by the HSBA.  Good
cause shall exist when a member is unable to comply with the MCPE
requirement because of illness, medical disability, or other extraordinary
hardship or extenuating circumstances that are not willful and are beyond the
member’s control.

[(k)](l)  Effective Date; Reporting Period.  This rule is effective
January 1, 2010.  The initial reporting period will be the calendar year beginning
January 1, 2010, and reports for that year shall be submitted in accordance with
section (d) of this rule.

DATED:  Honolulu, Hawai#i, April 29, 2010.





















































































HAWAI#I SUPREME COURT COMMISSION ON PROFESSIONALISM
Meeting of April 29, 2011

2:30 p.m. -  3:45 p.m.
Supreme Court Conference Room

MINUTES

PRESENT: Chair:  Associate Justice James E. Duffy, Jr.
Members: Susan Arnett, Judge Joseph Cardoza (via telephone),
Dr. Malcom Chang, Steven Dixon, Lyn Flanigan, Associate Judge
Daniel Foley, David Hall, Janet Hunt, Judge Leslie Kobayashi, Justice
Sabrina McKenna, Judge Paul Murakami, Michael Nauyokas, Nathan
Nikaido, Terence O’Toole, Wesley Park, Judith Pavey, Jill Ramsfield,
Judge Trudy Senda (via video conference), Judge Barbara Takase
(via video conference), and Kevin Takata

HANDOUTS: (1) Agenda
(2) Order of Appointment
(3) Biography of U.S. District Court Judge Leslie E. Kobayashi

 (4) Biography of Hawai#i Supreme Court Justice Sabrina S.
McKenna

(5) ‘Ôlelo Production Treatment Proposal
(6) Rule 2.7 of the Hawai#i Supreme Court Rules
(7) Rule 2.8 of the Hawai#i Supreme Court Rules
(8) Rule 2.22 of the Hawai#i Supreme Court Rules
(9) HSBA/CLE Flyer re “How the Newly-Proposed Hawai#i Rules of

Professional Conduct, if Adopted, Will Affect Your Practice”
(10) “Raising the Bar in Ethics” by Janet Hunt in March, 2011 Hawaii

Bar Journal with ODC Statistical Report for 2010
(11) Rule 22 of the Hawai#i Supreme Court Rules
(12) Oregon Bar Issues Formal Opinion on Ethics Issues Arising in

Mentoring Relationships and Use of LISTSERVs,” dated
April 21, 2011, by Hinshaw & Culberton, LLP, Lawyers for the
Profession Alert

(13) HSBA Flyer re “P~’ina for the People benefiting Pro Se Self
Help Centers” 

I. WELCOME AND ANNOUNCEMENTS

Justice Duffy welcomed and thanked the members attending, and thanked those
members (Calvin Young and Gayle Lau) who were on the mainland for calling in
and letting us know. 
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Justice Duffy gave a special welcome to new members U.S. District Court Judge
Leslie E. Kobayashi and Hawai#i Supreme Court Justice Sabrina S. McKenna. 

II. REPORT ON NEW PROJECT:  VIDEOTAPING SUPREME COURT JUSTICES,
ICA JUDGES, AND SELECTED PRACTICING ATTORNEYS RE APPELLATE
COURT BRIEFS AND ORAL ARGUMENTS “DO’S AND DON’TS”

Justice Duffy reported that the filming project is progressing very well.  An
agreement has been reached with ‘Ôlelo for production of a DVD and it is
anticipated that filming of the Supreme Court Justices, Intermediate Court of
Appeals Judges, and selected practicing attorneys will begin in June, and
hopefully be completed in July.  It is further anticipated that significant editing will
have to be done before the DVD is ready for distribution sometime in the fall.  It
is hoped that the DVD will be a video mentor helpful to practicing attorneys, pro
se litigants, and law students.  

III. REPORT ON EDUCATIONAL PROGRAM FOR ATTORNEYS AND JUDGES
RE THE AVAILABILITY AND NEED FOR “DISCRETE TASK
REPRESENTATION” (FKA “UNBUNDLING OF LEGAL SERVICES”)

Judge Cardoza (Chair of the Professionalism Commission Committee on
“Discrete Task Representation”) related the background of his committee’s work
and conclusion that the present Rule 1.2(c) of the Rules of Professional Conduct
authorizes “discrete task representation.”  He further related that he is working
with Judge Senda (Chair of the Access to Justice Commission Committee
studying this same issue) to organize an educational program primarily designed
to educate judges about the propriety and need for allowing attorneys to do
“discrete task representation,” as it seems that judges are generally not allowing
attorneys to limit their representation to certain issue(s) (“once you’re in, you’re in
for the entire case”).  Judge Cardoza further related that he has gathered a
substantial amount of information on this subject, and is in contact with a
mainland proponent of “discrete task representation” who hopefully will be willing
to assist in the preparation and presentation of an educational program.  

Judge Senda reported that her committee will likely be proposing a revision of
Rule 1.2(c) of the Rules of Professional Conduct to make it abundantly clear that
“discrete task representation” is allowed and to be encouraged as an “access to
justice” issue.  Judge Senda further related that she is a member of the
Judiciary’s Judicial Education Committee, and has asked the committee to
consider an educational program for judges on “discrete task representation.” 
Judge Senda further related that there is an ongoing effort to re-open the Self-
Help Center in the Kauai courthouse, and that it is anticipated that training
regarding “discrete task representation” will be part of the re-opening.  
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IV. REPORT ON HSBA MINOR MISCONDUCT PROGRAM (RULES 2.7, 2.8, AND
2.22 OF THE HAWAI#I SUPREME COURT RULES)

Janet Hunt reported that the Minor Misconduct Program is up and running, and
recently had a great success story, with all parties involved very pleased with the
process and outcome.  

Lyn Flanigan related that the HSBA is presently soliciting additional volunteer
mentors, and will train the mentors and provide the names to the ODC, with the
ODC (solely) making mentor assignments to ensure confidentiality.  

V. REPORT ON STATUS OF PROPOSED “NEW” HAWAI#I RULES OF
PROFESSIONAL CONDUCT PRESENTLY BEING CONSIDERED BY THE
HAWAI#I SUPREME COURT

Lyn Flanigan reported that the HSBA has made extensive efforts to inform its
members of the significant changes in the proposed “New” Hawai#i Rules of
Professional Conduct presently being considered by the Hawai#i Supreme Court. 
The HSBA efforts have included multiple announcements, articles, and CLE
programs, including a “traveling road show” presented by Evan Shirley, Jim
Kawachika, and Janet Hunt.  Despite the HSBA efforts, Lyn’s view is that the
efforts have not reached many solo practitioners, and that additional time is
needed for further education and input to the Hawai#i Supreme Court before the
court makes a decision on the “New” rules.  Lyn anticipates that the HSBA will
ask the court to extend the time for comment to the end of October, 2011 from
its present deadline of June 9 (which already was an extended date.)  

Substantial discussion followed regarding several of the most controversial
proposed “New Rules,” and what additional efforts could be done to “spread the
word.”  Janet Hunt related that she would be willing to take her “traveling road
show” to any firm or group.  

Justice Duffy related that (1) the proposed “New Rules” were not drafted or
prepared by the Hawai#i Supreme Court; the proposed “New Rules” were the
product of a joint HSBA-ODC committee which worked for many years (6+) on
this project, and (2) the Hawai#i Supreme Court reviews and considers all
comments by HSBA members and the general public before deciding whether to
enact new rules or revise existing rules.  He further related that, despite the
court’s invitation to comment, generally the number of comments received by the
court are minimal, even when the proposed rule is significant, as in Rule 22 of
the Rules of the Supreme Court “Mandatory Continuing Professional Education.”  
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VI. DISCIPLINARY COUNSEL’S REPORT ON 2010 STATISTICS 

Janet Hunt reported that she was proud of her staff’s efforts to unclog the large
backlog of cases built up over the years, and significantly reduce the age of the
pending cases.  She noted that some of the older cases are being handled
outside of the ODC because of a conflict of interest.  

Janet Hunt reviewed the ODC’s 2010 Statistical Summary (see Handout “Raising
the Bar in Ethics”).  In reviewing the categories, sources, and number of the 89
complaints docketed in 2010, she noted that (1) commission of a crime was the
largest complaint area, and that most of them were for DUI, resulting in referrals
made to Steve Dixon (Attorneys and Judges Assistance Program) because of
the illness component; (2) the next largest complaint category was failure to
deposit in a trust account, which generally results from ignorance (rather than
intentional theft), in which case she tries to avoid the filing of formal disciplinary
proceedings by educating the attorney; (3) clients remain the largest source of
complaints; (4) during 2010, 107 docketed complaints were closed, 37 percent 
which resulted in imposition of public discipline; and (5) handling trusteeships for
deceased, missing or disabled attorneys remains a resource allocation problem
for the ODC.  

VII. REPORT ON THE FIRST YEAR OF THE MANDATORY CONTINUING LEGAL
EDUCATION (MCLE) PROGRAM (RULE 22 OF THE HAWAI#I SUPREME
COURT RULES)

Lyn Flanigan related the history of the MCLE program from its inception in
Rule 22 of the Hawai#i Supreme Court Rules in 2009 to a current report on
compliance with the rule.  Among the highlights cited by Lyn:  

(1) Jodie Hagerman was hired as the MCLE Administrator (half-time position)
in July, 2009; 

(2) a 12 person MCLE Board was appointed in July, 2009 (9 voting members
and 3 nonvoting advisory members); 

(3) Professionalism Commission member Judy Pavey has been the Board’s
chairperson from inception, and Professionalism Commission members
Susan Arnett (voting), Lyn Flanigan and Justice Duffy (both nonvoting
advisory) are members of the Board; 

(4) the Board established CLE Regulations, Frequently Asked Questions, and
website materials needed to implement the program; 

(5) 19 accredited providers were approved for 2010; 
(6) 52 providers were approved for one or more specific programs; 
(7) 17 requests by individual HSBA members for credit for a program were

approved, and 2 requests were disapproved; 
(8) the HSBA entered into an agreement with the Hawai#i Supreme Court to

offer a 3 credit program for no more than $50; 
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(9) the HSBA offered a total of 23 MCPE programs (18 in Honolulu) and 16
online programs; 

(10) anticipating noncompliance issues, the MCLE Board asked the Hawai#i
Supreme Court to allow 30 days to cure noncompliance (instead of the
previously stated 15 days) which the court granted; 

(11) all active members who said “no” or “not applicable” on their 2010 Attorney
Registration Statement form for MCPE reporting were contacted and
informed of (a) the deadline to cure noncompliance, and (b) scheduled
approval programs in person and online; 

(12) on March 1, 2011 certified letters were sent to 62 members notifying of
noncompliance and programs to cure;  

(13) on March 31, 2011 email notice was sent to 8 suspended members
notifying them of their suspension and reinstatement process; 

(14) as of April 29, 2011, 3 of the 8 suspended members have been reinstated; 
(15) pursuant to the audit required by Rule 22(d)(2) and CLE Regulation 9, the

MCLE Board determined that 2 percent of members who reported “yes” on
compliance will be audited; 

(16) upcoming:  an interface online renewal for HSBA programs database so
course completion certificates can be automatically stored in the members
profile (paperless certification); 

(17) Allyson Kumik is the new MCLE Administrator; and 
(18) in conclusion, out of approximately 4,500 active practicing attorneys, it is

remarkable that only 8 attorneys were suspended for noncompliance with
Rule 22.  

Discussion ensued concerning the adequacy of the 3 credits of MCPE required
by Rule 22, and comparison with the continuing education requirements of other
professions and other jurisdictions.  It was pointed out that our requisite 3 credits
apply only to MCPE courses, and that an additional 9 hours of voluntary
continuing legal education is encouraged by Rule 22, and that most actively
practicing attorneys report that they take more than the 12 total hours set forth in 
Rule 22.  

Justice Duffy thanked Judy Pavey, Susan Arnett, and Lyn Flanigan, and the
MCLE Board for all of their work to implement this new mandatory education
program in a workable manner.  

VIII. REPORT ON HSBA MENTORING PROJECT

Lyn Flanigan reported that the HBA is contemplating a voluntary mentoring
program (some jurisdictions have mandatory programs).  It is anticipated that the
program will provide 2 hours of training for prospective mentors for which MCPE
credit will be requested.  It is hoped that this program will be operational by the
end of 2011.  
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IX. NEXT MEETING

The next meeting will be scheduled in the September-October frame considering
(1) availability of the Supreme Court conference room and (2) the UH football
schedule of “away” games (a special request by Susan Arnett).  

Justice Duffy thanked everyone for attending.  

Have a great summer!
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HAWAI#I SUPREME COURT COMMISSION ON PROFESSIONALISM
April 29, 2011

2:30 p.m.
Supreme Court Conference Room

AGENDA

I. WELCOME AND ANNOUNCEMENTS

II. REPORT ON NEW PROJECT:  VIDEOTAPING SUPREME COURT JUSTICES,
ICA JUDGES, AND SELECTED PRACTICING ATTORNEYS RE APPELLATE
COURT BRIEFS AND ORAL ARGUMENTS “DO’S AND DON’TS”

III. REPORT ON EDUCATIONAL PROGRAM FOR ATTORNEYS AND JUDGES
RE THE AVAILABILITY AND NEED FOR “DISCRETE TASK
REPRESENTATION” (FKA “UNBUNDLING OF LEGAL SERVICES”)

IV. REPORT ON HSBA MINOR MISCONDUCT PROGRAM (RULES 2.7, 2.8, AND
2.22 OF THE HAWAI#I SUPREME COURT RULES)

V. REPORT ON STATUS OF PROPOSED “NEW” HAWAI#I RULES OF
PROFESSIONAL CONDUCT PRESENTLY BEING CONSIDERED BY THE
HAWAI#I SUPREME COURT

VI. DISCIPLINARY COUNSEL’S REPORT ON 2010 STATISTICS 

VII. REPORT ON THE FIRST YEAR OF THE MANDATORY CONTINUING LEGAL
EDUCATION (MCLE) PROGRAM (RULE 22 OF THE HAWAI#I SUPREME
COURT RULES)

VIII. REPORT ON HSBA MENTORING PROJECT

IX. NEW BUSINESS

X. NEXT MEETING

XI. ADJOURNMENT



  Considered by: Recktenwald, C.J., Nakayama, Acoba, Duffy, and McKenna, JJ.1

IN THE SUPREME COURT OF THE STATE OF HAWAI#I

_________________________________________________________________

In the Matter of the Appointment
of the Members of

HAWAI#I SUPREME COURT’S
COMMISSION ON PROFESSIONALISM

________________________________________________________________

ORDER OF APPOINTMENT
(By: Recktenwald, C.J., for the court )1

IT IS HEREBY ORDERED that the following individuals are

reappointed as members of the Commission on Professionalism (“the

Commission”), for a term of four years, effective March 14, 2011

and expiring on March 13, 2015:

Honorable Daniel R. Foley Appellate Court
Honorable Paul T. Murakami First Circuit Court
Honorable Barbara T. Takase Third Circuit Court
Susan L. Arnett HSBA
Terence J. O’Toole HSBA
Kevin K. Takata Attorney General
Wesley T. Park Public Member
Steven B. Dixon Attys and Judges Assist. Prog.
Gayle J. Lau Lawyers’ Fund for Client Prot.

Electronically Filed
Supreme Court
SCMF-11-0000149
14-MAR-2011
09:12 AM
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IT IS FURTHER ORDERED that the following individuals are

reappointed as members of the Commission, for a term of four

years, effective April 27, 2011 and expiring on April 26, 2015:

Judith A. Pavey HSBA
David W. Hall HSBA

IT IS ALSO ORDERED that the Honorable Leslie E. Kobayashi is

appointed to the Commission as the Federal Court Liaison,

replacing the Honorable Susan Oki-Mollway, effective March 14,

2011 and expiring on March 13, 2015.

IT IS FINALLY ORDERED that the Honorable Sabrina S. McKenna

is appointed to the Commission on behalf of the Appellate Courts,

replacing the Honorable Paula A. Nakayama, effective immediately

upon the filing of this order and expiring on March 13, 2013.

DATED: Honolulu, Hawai#i, March 14, 2011.

/s/ Mark E. Recktenwald

Chief Justice



Biography of United States District Court Judge Leslie E. Kobayashi

The Honorable Leslie E. Kobayashi was confirmed as a United States District Judge in the
District of Hawai#i on December 22, 2010.  She was appointed as a United States Magistrate
Judge for the District of Hawai#i, first in 1999 and was then reappointed in 2007.  Before taking
the bench,  Judge Kobayashi served as a deputy prosecuting attorney for the City and County of
Honolulu, and spent 17 years in private practice in the law firm of Fujiyama, Duffy & Fujiyama
where she was a trial attorney and a managing partner.  She handled a variety of matters while in
private practice,  including personal injury, business disputes, labor and employment, medical
and legal malpractice, and products liability.  She received her B.A. degree from Wellesley
College (1979) and her J.D. degree from Boston College School of Law (1983).  Judge
Kobayashi currently serves on the Ninth Circuit Alternative Dispute Resolution Committee.  She
has served on other committees, including the Ninth Circuit Conference Executive Planning
Committee, Magistrate Judges’ Executive Board for the Ninth Circuit, sub-committees for the
Hawai#i Chapter for the American Judicature Society, and as a Bencher for the American Inns of
Court, Aloha Inn.  From 2000-2002, she was an adjunct professor at the William S. Richardson
School of Law and  the co-recipient of the Outstanding Adjunct Professor Award in 2002.  She is
the recipient of the 2011 Outstanding Judicial Achievement Award from the Hawai#i Women
Lawyers.



Biography of Hawai#i Supreme Court Associate Justice Sabrina S. McKenna

             Associate Justice Sabrina S. McKenna received her B.A. in Japanese in 1978 from the
University of Hawaii at Manoa, and her J.D. in 1982 from the William S. Richardson School of
Law.  Justice McKenna practiced at Goodsill Anderson Quinn & Stifel until 1987, then became
in-house counsel to Otaka, Inc., a Japan-based international business organization, until 1990.  
From 1991 to 1993, she was an Assistant Professor at WSRSL.  She became a state District
Court judge in late 1993, then a First Circuit Court judge in 1995, where she presided over
criminal, domestic violence, and civil calendars, before serving as Senior Judge of the Family
Court of the First Circuit.  She was sworn in as an Associate Justice of the Hawaii Supreme
Court on March 3, 2011. 

            Justice McKenna is currently on the Board of the AJS-Hawaii Chapter and co-chairs its
Committee on Judicial Administration.  She is also on the Executive Board of the Judiciary
History Center and is with the Courts-Media Working Group of the Hawaii Federal and State
Courts.  She also previously served on various Supreme Court Committees, including as Chair of
committees on Court Interpreters and Language Access,  To Evaluate the Qualifications of Per
Diem Judges in the First Circuit, Certification of Legal Specialists,  and Probation Policy, and as
a member of the committees on Children in Family Courts, Civil Pattern Jury Instructions, and
Equality and Access to the Courts.  She also worked with the HSBA Committee on
Professionalism to author portions of the original Professionalism Manual for the
Professionalism Course that became mandatory in 2001.
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IN THE SUPREME COURT OF THE STATE OF HAWAI#I

In the Matter of the Amendment

of the

Rules of the Supreme Court of the State of Hawai#i

ORDER AMENDING RULE 17, AND ADOPTING NEW RULE 22,
OF THE RULES OF THE SUPREME COURT OF THE STATE OF HAWAI#I

(By: Moon, C.J., for the court1)

IT IS HEREBY ORDERED that Rules 17 and 22 of the Rules

of the Supreme Court of the State of Hawai#i are, respectively,

amended and adopted, effective January 1, 2010, as follows

(deleted material is bracketed and stricken; new material is

underscored):

Rule 17. THE HAWAI#I STATE BAR.

* * *
(d) Member registration, information, assessment, suspension

and status.
(1)  MEMBER REGISTRATION. Each member of the Hawai#i State Bar

shall file an attorney registration statement and provide such information as the
Board of Directors may require.  A member shall notify the Hawai#i State Bar, in
writing, within [thirty (]30[)] days of any change of such required information. 
At minimum, the registration statement shall require disclosure of:

(i) professional discipline or convictions in any jurisdiction, provided
that convictions for offenses that are or would be classified under Hawai#i law as
petty misdemeanors, violations, or infractions need not be disclosed;

(ii) hours of pro bono service for the previous year.  Pro bono service
hours for individual members shall be confidential, and the Hawai#i State Bar

1  Considered by: Moon, C.J., Nakayama, Acoba, Duffy, and
Recktenwald, JJ.
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shall disclose such information only in aggregate reports of pro bono hours for
the entire membership; [and]

(iii) professional liability insurance, if any; provided that each active
member who certifies the member is a government lawyer or in-house counsel
and does not represent clients outside that capacity is exempt from providing
professional liability insurance information; and

(iv) the number of credit hours of Mandatory Continuing Professional
Education (MCPE) and Voluntary Continuing Legal Education (VCLE)
completed in the previous year, specifying the number of VCLE hours, if any,
satisfied by Rule 22(e)(4). 

* * *

(4) ADMINISTRATIVE SUSPENSION.
 (i) Failure to file or pay. Failure to file a properly completed attorney
registration statement or nonpayment of any dues, fees, or charges required by
these rules, after 15 days written notice, shall result in automatic suspension by
the Hawai#i State Bar, of membership and the right to practice law until
reinstatement. The Board of Directors of the Bar (1) may establish late
processing fees and reinstatement charges and (2) may exempt from the
registration requirements inactive attorneys who do not maintain active licenses
and do not practice law in any other jurisdiction.

(ii) Failure to meet MCPE requirements; notice of noncompliance;
subsequent acquisition of hours; contest;  suspension.  Within 60 days after the
deadline for filing the disclosure required by Rule 17(d)(iv), the Executive
Director of the Bar shall send a certified notice of noncompliance to each
member whose disclosure shows the MCPE requirement has not been met.  A
member who receives a certified notice of noncompliance may, within 15 days
after the notice was mailed, submit to the Executive Director of the Bar evidence
the member has acquired the mandated credit hours (which hours may not be
counted for the current year); that the notice of noncompliance was issued
erroneously, or that the member has resigned his or her license to practice law. 
A member who fails to prove the member acquired the mandated credit hours or
that the notice of noncompliance was issued erroneously shall be automatically
and immediately suspended by the Bar.

(5) REINSTATEMENT. 
(i) After failure to file or pay.  Any attorney suspended [under the

provisions of (4) above] for failure to file a complete registration statement or
pay dues and fees shall be reinstated by the Hawai#i State Bar without further
order upon:

([i]a) payment to the Bar of all arrears and a late processing and
reinstatement [charge]fee in such amount as shall be determined by the Board of
[d]Directors of the Bar from time to time, and

([ii]b) satisfaction of such other requirements as may be imposed by the
Board of Directors of the Bar and/or [this] the supreme court.

(ii) After failure to comply with MCPE requirements.  An attorney
suspended for failure to comply with MCPE requirements shall be reinstated
upon sufficient proof the member has:
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(a) completed 3 hours of MCPE, which hours shall not be counted for
the current year;

(b) paid the reinstatement fee set by the Bar; and 
(c) paid all required fees and dues.
(iii) Review by supreme court.   A member may petition the supreme

court for review of the Executive Director’s determination the member failed to
prove completion of the mandated credit hours or that a notice of noncompliance
was issued erroneously.  Such petition shall not stay the effective date of the
suspension.

* * *

Rule 22. Mandatory Continuing Professional Education and
Voluntary Continuing Legal Education.

(a)  Mandatory Continuing Professional Education.  Except as
otherwise provided herein, every active member of the Bar shall complete at
least 3 credit hours per year of approved Mandatory Continuing Professional
Education (MCPE).  Qualifying professional education topics include the
Hawai#i Rules of Professional Conduct, legal ethics and related topics, law office
management, client trust account administration, bias awareness and prevention,
access to justice, case and client management, and malpractice insurance and
prevention.

(b)  Voluntary Continuing Legal Education.  In addition to MCPE, all
active members of the Bar are encouraged to complete 9 or more credit hours per
year of approved Voluntary Continuing Legal Education (VCLE).

(c)  Carry Forward of Credit Hours.  A member may carry forward
from the previous reporting period a maximum of 3 excess MCPE credit hours. 
To be carried forward, the credit hours must have been earned during the
calendar year immediately preceding the current reporting period.

(d)  Mandatory Certification, Reporting, and Record Keeping.  Each
active Bar member shall annually:

(1)  certify the number of approved MCPE hours completed during the
preceding year or carried forward, and

(2)  report the number of approved VCLE hours completed during the
preceding year, specifying the number of such hours, if any, satisfied by section
(e)(4) of this rule.  A member shall maintain records of approved MCPE credit
hours and of approved VCLE credit hours for the 2 most recent reporting
periods, and these records shall be subject to audit.

(e)  Courses and Activities.  The requirements of this rule may be met,
subject to prior approval as set out in sections (f) and (g) of this rule, by:

(1)  attending approved courses or activities, including but not limited to,
presentations conducted in-house or for Inns of Court, bar sections, professional
legal organizations, and the like;

(2)   preparing for and teaching approved professional education courses
or activities. Two hours of preparation time may be certified or reported for each
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hour of time spent teaching, i.e. 3 hours may be claimed for teaching a 1 hour
course;

(3)  studying approved audio, video, or other technology-delivered
professional education courses or activities; and

(4) with regard to the VCLE standard of this rule, up to 3 hours of that
standard may be satisfied by providing pro bono service, as defined in Rule 6.1
of the Hawai#i Rules of Professional Conduct.

(f) Approved Courses or Activities.  Courses and activities sponsored
by the Hawai#i State Bar Association (HSBA) or the American Bar Association,
and classified by the HSBA as MCPE or VCLE, qualify for credit under this
rule.  

(g) Approval and Accreditation Authorization.   The HSBA is
authorized to approve or disapprove:

(1)  other educational courses and activities for mandatory or voluntary
credit and

(2)  applications by an entity for accreditation as a course or activity
provider.  Approved courses and activities may include, but are not limited to,
courses and activities conducted in-house or sponsored by Inns of Court, bar
sections or other professional legal organizations.  Accreditation shall constitute
prior approval of MCPE and VCLE courses offered by the provider, subject to
amendment, suspension, or revocation of such accreditation by the HSBA.  The
HSBA shall establish the procedures, minimum standards, and fees for approval
of specific courses and activities or accreditation of providers and for revocation
of such approval or accreditation.

(h) Full-time Judges.  Federal judges are exempt from the requirements
of this rule.  Full-time state judges shall participate for at least 3 hours each year
in a program of judicial education approved by the Committee on Judicial
Education.  Full-time state judges who are unable to attend, in person, a program
approved by the Committee on Judicial Education or who are excused from that
program shall comply with this requirement by such other means as the supreme
court approves.  Full-time state judges shall report the number of approved
judicial education hours attended on the judges’ annual financial disclosure
form.

(i) Inactive members.  Inactive members of the Bar who subsequently
elect active status shall complete and report 3 hours of MCPE within 3 months
of electing active status.

(j)  Newly licensed members.  Each person licensed to practice law
who elects active status in the year in which he or she is licensed shall not be
required to comply with the requirements of section (a) of this rule for that year,
provided that nothing herein shall modify the obligations imposed by Rule 1.14
of these rules.

(k)  Effective Date; Reporting Period.  This rule is effective January 1,
2010.  The initial reporting period will be the calendar year beginning January 1,
2010, and reports for that year shall be submitted in accordance with section (d)
of this rule.

COMMENT:
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Continuing professional and legal education contributes
to lawyer competence and benefits the public and the legal
profession by assuring that attorneys remain current regarding
the law, the obligations and standards of the profession, and the
management of their practices.  Voluntary continuing legal
education is valuable to lawyers and attendance at courses is
encouraged.  These new rules are expected to result in a
substantial increase in course attendance and participation in
activities that earn MCPE and VCLE credit, with resulting
enhancement of lawyer services to clients.

The state and federal judicial systems sponsor programs
of judicial education for federal and state judges and,
accordingly, full-time state and federal judges are excluded
from the provisions applicable to active members of the Bar.

Rules 17, 22, and other Rules of the Supreme Court of
the State of Hawai#i (RSCH) refer to the Bar, the Hawai#i State
Bar, the Bar Administrator, the Hawai#i State Bar Association,
and the Executive Director of the Bar.  References to the Bar or
the Hawai#i State Bar are to the unified Bar established by the
Hawai#i Supreme Court upon adoption of RSCH Rule 17. 
Historically, the unorganized bar consisted of all attorneys
admitted to the practice of law in the State of Hawai#i, and the
Hawai#i State Bar Association was a voluntary organization.  In
1989, the supreme court “unified” the bar by requiring all
members of the bar to be part of “an organization to be known
as the Hawai#i State Bar.”  RSCH Rule 17 also defined the
unified Bar organizational structure.  The supreme court
ordered the Committee on Integration of the Bar to seek
nominations for the “initial officers and Board of Directors of
the Hawai#i State Bar.”  See UNIFICATION OF THE HAWAI#I STATE

BAR IMPLEMENTATION ORDER NO  . 1.  Subsequently, the Hawai#i
State Bar Association amended its rules and bylaws to conform
to RSCH Rule 17 “to permit [the Association] to become the
administrative body of the unified bar of this State . . . if this
Court should appoint it to such capacity[.]”    See UNIFICATION

OF THE HAWAI#I STATE BAR IMPLEMENTATION ORDER NO  . 2.  The
supreme court appointed the Hawai#i State Bar Association “as
the administrative entity of the Hawai#i State Bar, to carry out
the purposes and to have the powers set forth in Rule 17(b) . . .
and other rules of this court, according to the terms of said
rules.”  Id.  Implementation Order Number 2 rescinded
Implementation Order Number 1’s search for candidates.  The
Hawai#i State Bar Association assumed its role as administrator
of the Hawai#i State Bar.  By operation of Implementation Order
No. 2, the Hawai#i State Bar Association is the Bar
Administrator.  Consequently, the Executive Director of the
Hawai#i State Bar Association is the Executive Director referred
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to by the rules for as long as the Hawai#i State Bar Association
remains the Bar Administrator.  

IT IS FURTHER ORDERED that Comments and Commentary are 

provided for interpretive assistance and are not binding on the

courts.

DATED: Honolulu, Hawai#i, July 15, 2009.

FOR THE COURT:

Chief Justice
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