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HAWAI'l SUPREME COURT COMMISSION ON PROFESSIONALISM

SIXTH REPORT TO THE HAWAI'I| SUPREME COURT

June 7, 2010

ESTABLISHMENT OF THE COMMISSION ON PROFESSIONALISM

The Commission on Professionalism (“Commission”) was established on
March 14, 2005 by an Order of the Hawai‘i Supreme Court signed by Chief Justice
Ronald T. Y. Moon (Appendix “A”). Establishment of the Commission was
recommended by the Hawai‘i Supreme Court’'s Committee to Formulate Strategies for
Implementing the Conference of Chief Justices’ National Action Plan on Lawyer
Conduct and Professionalism.
Il THE COMMISSION’'S CHARGE

The Order establishing the Commission set forth its charge:

The Commission is charged with enhancing professionalism
among Hawaii’'s lawyers. The Commission’s major responsibilities shall
be to:

(a) develop strategies and recommendations to implement the

National Action Plan initiatives, including the ABA’s
accompanying plan, as prioritized;

(b)  identify barriers to implementation;

(c) identify action steps to overcome barriers; and

(d) propose a post-implementation evaluation process.



1. MEMBERS OF THE COMMISSION

The Members of the Commission consist of judges, practicing lawyers,
law school faculty, representatives of entities regulating attorneys, and non-lawyer
public members. Biographical information of the present Members is provided in
Appendix “B”.
IV.  COMMISSION MEETINGS

The Minutes of the Commission meetings on October 15, 2010 and
April 29, 2011 are presented in Appendix “C”.
V. STATUS REPORTS ON COMMISSION PROJECTS

A. Mandatory Continuing Professional Education

By way of background, after many years of study and discussion, the
Commission recommended to the Supreme Court that the Rules of the Supreme Court
be amended to require mandatory continuing professional education. The
Commission’s specific recommendation was largely based on the “Alaska rule.” The
Supreme Court sent the Commission’s recommendation out for public comment.

On July 15, 2009 the Supreme Court filed an “Order Amending Rule 17,
and Adopting New Rule 22 of the Rules of the Supreme Court of the State of Hawaii
(Appendix “D”). The key elements of amended Rule 17 and new Rule 22 (collectively,
the “new Rules”) are as follows:

1. The new Rules are effective January 1, 2010, with the initial

reporting period being the calendar year beginning January 1,

2010.



Every active member of the Bar shall complete at least three credit
hours per year of approved Mandatory Continuing Professional
Education (MCPE).

In addition to MCPE, all active members of the Bar are encouraged
to complete nine or more credit hours per year of approved
Voluntary Continuing Legal Education (VCLE).

The annual registration statement filed by each Bar member must
include the number of credit hours of MCPE and VCLE completed
in the previous year. Failure to meet the MCPE requirements (after
receipt of a written notice of noncompliance from the Bar and an
opportunity to be heard or to cure) will result in administrative
suspension by the Bar. The suspended Bar member may petition

the Supreme Court for review.

Following adoption of the new Rules, the HSBA created a Hawai‘i State

Continuing Legal Education (CLE) Board to administer the process necessary to meet

the requirements of the new Rules. A summary of significant Board actions and results

of the Mandatory CLE program follows:

(1)

(2)

(3)

Jodie Hagerman was hired as the MCLE Administrator (half-time
position) in July, 2009;

a 12 person MCLE Board was appointed in July, 2009 (9 voting
members and 3 nonvoting advisory members);

Professionalism Commission member Judy Pavey has been the

Board’s chairperson from inception, and Professionalism



(4)

()

(6)

(7)

(8)

(9)

(10)

(11)

(12)

Commission members Susan Arnett (voting), Lyn Flanigan and
Justice Duffy (both nonvoting advisory) are members of the Board;
the Board established CLE Regulations, Frequently Asked
Questions, and website materials needed to implement the
program;

19 accredited providers were approved for 2010;

52 providers were approved for one or more specific programs;
17 requests by individual HSBA members for credit for a program
were approved, and 2 requests were disapproved;

the HSBA entered into an agreement with the Hawai‘i Supreme
Court to offer a 3 credit program for no more than $50;

the HSBA offered a total of 23 MCPE programs (18 in Honolulu)
and 16 online programs;

anticipating noncompliance issues, the MCLE Board asked the
Hawai‘i Supreme Court to allow 30 days to cure noncompliance
(instead of the previously stated 15 days) which the court granted;
all active members who said “no” or “not applicable” on their 2010
Attorney Registration Statement form for MCPE reporting were
contacted and informed of (a) the deadline to cure noncompliance,
and (b) scheduled approval programs in person and online;

on March 1, 2011 certified letters were sent to 62 members

notifying of noncompliance and programs to cure;



(13)

(14)

(15)

(16)

(17)

(18)

on March 31, 2011 email notice was sent to 8 suspended members
notifying them of their suspension and reinstatement process;

as of April 29, 2011, 3 of the 8 suspended members have been
reinstated;

pursuant to the audit required by Rule 22(d)(2) and CLE

Regulation 9, the MCLE Board determined that 2 percent of
members who reported “yes” on compliance will be audited;
upcoming: an interface online renewal for HSBA programs
database so course completion certificates can be automatically
stored in the members profile (paperless certification);

Allyson Kumik is the new MCLE Administrator; and

in conclusion, out of approximately 4,500 active practicing
attorneys, it is remarkable that only 8 attorneys were suspended for

noncompliance with Rule 22.

B. Presentation to HSBA Members on Professionalism and What Judges

Expect of Attorneys Appearing in Their Courts

By way of background, the Commission has worked for some time on two

presentations regarding “Advancing Professionalism in the Courtroom.” The first

presentation was presented to judges at a Judicial Education Conference on April 30,

2010 and focused on practical techniques in dealing with courtroom management when

faced with disrespectful behavior, dilatory conduct, ethical violations, etc. The panelists

used an interactive format using Turning Point responders, and the polling over the

issues sparked vigorous discussions. In summary, the presentation was well-received.



A second presentation with several judges presenting, was made to HSBA
members, and focused on what judges expect of attorneys appearing in their
courtrooms, including the fields of civil, criminal, and family law. The HSBA
presentation was well-attended (150 in the presentation room and 180 online) and well-
received.

C. Creation of a DVD Regarding the “Do’s and Don’ts” in Appellate Court
Briefs and Oral Arguments

An agreement was reached with ‘Olelo for the production of a DVD based
on interviews with Hawai‘i Supreme Court justices, Intermediate Court of Appeals
judges, and selected practicing attorneys for their thoughts, experiences, and advice
regarding appellate court briefs and oral arguments “Do’s and Don’ts.” The DVD will
hopefully be a video mentor for both practitioners and law students. Filming has
already started, and it is hoped that the DVD will be ready for distribution sometime this
fall.

D. Educational Program for Attorneys and Judges Regarding the Availability
and Need for “Discrete Task Representation” (fka “Unbundling of Legal

Services”)

The Commission is working with the Access to Justice Commission to

organize an educational program designed to educate judges about the propriety and
need for allowing attorneys to do “discrete task representation” as an “access to justice”
issue, as it seems that judges are generally not allowing attorneys to limit their

representation to certain issues (“once you'’re in, you're in for the entire case”).



E. Monitoring of HSBA/ODC Minor Misconduct Program, Proposed “New”
Hawai‘i Rules of Professional Conduct, and a Contemplated HSBA
Mentoring Project

The Commission continues to monitor the HSBA/ODC Minor Misconduct
Program (the rejuvenation of which the Commission strongly urged and participated in
by recommending amendments to Rule 2.7 of the Rules of the Supreme Court), the
proposed “New” Hawai‘i Rules of Professional Conduct (which contain several
controversial proposed rules, and also affects a recommendation by the Commission
that Rule 17(d)(1)(iii) of the Rules of the Supreme Court be amended to require
insurance disclosure/posting on the HSBA website) and a contemplated HSBA
Mentoring Project (which the Commission supports).
V.  CONCLUSION

The Commission Chair is very grateful for the hard work of the
Commission Members in its first six years, which has enabled the Commission to make
significant strides in attempting to enhance professionalism among Hawai‘i lawyers, as
noted in this report and the earlier annual reports.

Respectfully submitted this 7th day of June, 2011.

/s/ James E. Duffy, Jr.
JUSTICE JAMES E. DUFFY, JR.
Chair, Commission on Professionalism
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ORDER ESTABLISHING THE HAWAI'I SUPREME CQURT'’
COMMISSION ON PROFESSIONALISM
(By: Moon, C.J., for the court?)

the Conference of Chief Justices

WHEREAS, in August 1996,

(CCJ) passed a resolution calliné fof a. national study and action
plan regarding lawyer conduct and p_rofessionallsm, wherein the
CCJ noted a significant decline in professionalism in the bar and
a -consequent drop in the public’s. confidence in the profession
and the jﬁstice éystem in general and coﬁcluded that a strong

coordinated effort by state supreme courts to anhance their
‘oversight of the profession was needed; and

the CCJ’s January 1999 National

WHEREAS, in Marxrch 1999,

Action Plan on Lawyer Conduct and Professionalism was publ:_shed
and disseminated to chief justlces, lawyer disciplinary agenc].es

and state bar associations throughout ‘the United States; and
WHEREAS, the National Action Plan sets forth programs,
initiatives, and recommendations designéd' to increase the

efficacy of the .state supreme courts’ exercise of their inherent

regulatory authority over the legal profession; and

Levinson, Nakayama, Acoba, and Duffy, JJ

! Considered by: Moon, C.J.,
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WHER‘E_AS, ‘on August 2, 2001, the CCJ adopted the strategies
for implementing the National Action Plan formulated by the‘
American Bar Association in its report, entitled The Role of the
Court in Improving Lawyer Conduct and Professionalism:
Initiating Action, C’oordinating Efforts and Maintaininé‘ Momentum;
and -

WHEREAS, the Hawai‘i .Supreme Court’s Committee to Formulate
- Strategies for Implementiﬁg the Conferéncé'of Chief Justices’
National Acﬁion Plan on Lawyer Conduct and Professionalism
{(National Aétion.Plan Committee) , charged with the task of
reviewing th.e National Actidn Plan and making fecommendationsa té
the supreme court, issued its final report on May 24, 2004,

- NOwW, THEREFORE, upon the recommendation of the National
Acﬁion Plan Committee, |

IT Is HEREBY ORDERED that:

(1) The Hawai‘i Supreme Coﬁrt’s Commission on
Professionalism is hereby established.

(2) 'i‘he Commiésion is charged with enhancing
professio.nalism among Hawaii’s lawyers. The Commission’s major
responsibilities shall be to: |

(a) rdevelop strategies and :t-:‘ecommendationsto
implement the Natriorial Action Plan
initiatives, including thé ABA’s accompanying
plan, as priofitized;

J (b) identify barriers to implementation;



{c) identify action steps to overcome barriers;

and

(d) propose a post-implementation evaluation
process.

(3) The Chair of the Commission shall be the Chief Justice
or the Chief. Justice’s designee. Commission members shall be
'éppo-inted by the chief juétice, upon the concurrence of a
majority of the justices of the supreﬁe court. In ac_ldition to
t.he Chair, the Commiséion shall be comprised of a tota‘l' of
nineteen (19) members that reflect xracial, ethnic, gender, and
ge‘ographic diversit';y and as i:rescribed below: | |

(a) Judges.

(i) Four (4} incumbent Ha‘wai;i trial E:ourt_
judges chosen £rom the First, Second,
'I‘hird_. and/oxr Fifth Judicial Circuits;

(ii) Two (2) incumbent judges chosen from the
Hawai‘i Sup.reme Court or the
.Interr‘nediate Court of Appeals or both;

" and

(iii) One (1) incumbent judge chosen from the
United Stateg District Court for the
District of ﬁawai‘i_ or the United States

Court of Appeals for the Ninth Circuit.

(b) Practicing Lawvers. Four (4) practicing

lawyers who are members of the Hawai'i State

Bar Association, chosen from a list of ten

-3 -



(10} nominees recommended by the Board of
Directors of the Hawai‘i State Bar

Association.

(¢) Law School Faculty. ©One (1) law school

faculty member who is a full-time faculty
member from the University of Hawai‘i
Richardson School of Law, chosen from a list

of three (3) nominees recommended by the dean

of the law school.

+

(d) Attorney Requlatory Entities. One

representativé each from (i) the Disciplinary
Boai‘d of the Hawai‘i Supreme Court, (ii) the
Lawyers’ Fund for Client Protection,

(iii) the Attorneys and Judges Assistance
Program, and (iv) the Board of Bar Examiners,
cilosen from a list of three (3) nominees
recommended by the board and/or trustees of
each respective entity.

(e) Public Members, Three (3) non-lawyer

qitizens actiire in public affairs.

(4) With the exception of the Chair of the Commission‘, the
members of_ the Commission shall serve fc_>r a term of four (4.)
years provided, hm;:ev.er, in the discretidﬁ of the chief justice,
;‘:he initial appointments may be. foxr a term of less than four (4)

years so as to accomplish staggered terms for the membership of



.the Commiséioﬁ. A Commissioner may be appointed for additional
terms.

" (5) A Commissioner who no lornger meets the qualifications
of this rule shall be deemed to have completed the'Co_mmissioAner’s
term andl the Commissioner’s office shall be deemed vacant. Any
vacancy'on; the Commission shall be filled by the chief justice,
upon the concurrence of a‘majority of the justices of the supreme

‘court, for the unexpired term.

- (8) 'I'h_e 'Commiséion shall serve in an advisory capacity
‘only, shall give continuing consideration to the enhancement of
professionalism in the practl'ice of law, and shall make reports
and/or recommendations to the 'supreme -court, annually, regarding
implementation of the National Action Plan ahd.any oﬁher relevant

information regarding the work of the Commission.

{(7) Commission membei‘s shall not receive compensation for
,_.theirr sefvices, but may be reimbursed for travel and other |
expenses that are incide.nt-al to the performance of their duties.

(8) The Commission shall have no authority to impose
discipline upon any'members of the Hawai‘i State Bar or to amend,
suspend, or modify the Hawai'i Rules of Professional Conduct |
' (HRPC). The Commission, however, may, if appropriate, recommend
amendments to the HRPC to the suﬁremé court for consideration.

IT IS FURTHER ORDERED, pursuant to the foregoing, that the
following indivi_duals are appointed as members of the Comr_ﬁissibn

on Professionalism, effective immediately upon the filing of this
order and for the term as specified below:
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-For a term expiring on March 13, 2007.

Hon. Karen Radius, First Judicial Circuit
Hon. Terence Yosghioka, Third Judicial Circuit
Hon. Daniel Foley, Appellate Court
"Hon. Susan Oki Mollway, Federal Court
Susan Arnetit, HSBA
Terence O'Toole, HSBA
Carol Muranaka, Lawyers Fund for Client Protection
Steven Dixon, Attorneys & Judges Assistance Program
Wesley Park, Public member

For a term expiring on March 13, 2009

Hon. Joseph Cardoza, Second Judicial Circuit
“Hon. Trudy Senda, Fifth Judicial Circuit
Hon. Steven Levinson, Appellate Court
Calvin Young, HSBA
Michael Nauyokas, HSRA
- Carol Mon Lee, Richardson School of Law
Carole Richelieu, ODC
Grace Nihei Kido, Bcard of Bar Examiners
Petra Bray, Public member
Nathan Nikaido, Public member

' IT IS FINALLY ORDERED that the HONORABLE JAMES E. DUFFY,
JR., is aépointed as the Chief Justice’s designee and shall serve
as Chair of tﬁe Commission.

DATED: Honolulu, Hawai‘i, March 14, 2005.

FOR THE COURT:

£
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MEMBERS OF THE COMMISSION ON PROFESSIONALISM

SUSAN ARNETT, ESAQ. is a graduate of Kalani High School (1969), the University of
Hawaii (1974) and the Catholic University of America Law School (1977). After working
at the Legal Aid Society of Hawaii and five years of private practice, she joined the
State Public Defender’s Office in 1985. As a senior trial attorney in that office, she has
done approximately 75 felony jury trials, including murder and class “A” felonies. She
served as the supervisor of the Maui office from 1997 to 2001 and is now a Felony Trial
Supervisor in the Honolulu office. She has supervised the planning and presentation of
the annual week-long statewide Public Defender Advocacy Skills Training Program for
the past 15 years. She also serves on the faculty of the Institute for Criminal Defense
Advocacy program at California Western Law School. She is an adjunct professor at
the William S. Richardson School of Law with the Hawai‘i Innocence Project. She
serves on the Hawaii Supreme Court Committee on Judicial Performance. She has
served as a volunteer with the Hawaii Opera Theatre since 2002.

JUDGE JOSEPH CARDOZA is a judge of the Second Judicial Circuit Court, State of
Hawai‘i, and a current Vice President, Hawai‘i State Trial Judge Association. He spent
approximately a decade in private practice and a decade in government practice before
becoming a judge. Judge Cardoza serves or has served as a continuing legal
education instructor and as a volunteer with a variety of community organizations.

MALCOM H.M. CHANG, D.D.S. received his doctor of dental surgery degree from the
University of Southern California in 1976 and his bachelor of science in biology degree
from the University of Missouri-Kansas City in 1968. Dr. Chang started his own dental
practice in 1977. He is currently serving or has served as a member, officer, or board
of director of various businesses and organizations, and chaired many committees,
including the American Dental Association; Hawaii Dental Association; Hawaii Dental
Service; Honolulu County Dental Association; International Academy of Gnathology,
American Section; the 50th State Dental Study Club; Waialae Country Club; La
Confrerie des Vignerons de Saint Vincent Macon; Bulldog Club of America; Hawaiian
Bulldog Club; and Hawaiian Kennel Club. Dr. Chang was also an Eagle Scout in the
Boy Scouts of America.

STEVEN B. DIXON, ESQ., a 1975 graduate of the University of Hawai‘i at Hilo, has
practiced law in small to medium sized law partnerships, and as a solo practitioner, on
the Big Island since 1978. His areas of practice included real estate, business, tax and
estate planning. He has also served as Principal Broker for Kohala Ranch, and the
oldest and largest vacation ownership developer in the world, Fairfield Resorts, Inc. In
December 2005, he succeeded retiring Director Peter Donahoe as Director of the
Hawai‘i Supreme Court Attorneys and Judges Assistance Program. He serves as a



volunteer on the Hawai‘i Medical Association Physician’s Health Committee. An avid
sailor, and author of Hawai‘i sailing stories “The Hawaiian Voyages of the Ono Jimmy,”
he has served as Commodore of the Kona Sailing Club and is a member of the Hawaii
Yacht Club. He sailed to O’ahu and now lives on his CSY ‘44 cutter rigged sailing
vessel in the Ala Wai Harbor.

ASSOCIATE JUSTICE JAMES E. DUFFY, JR. is an Associate Justice of the Hawai‘i
Supreme Court. Justice Duffy was a founding member of the firm Fujiyama, Duffy &
Fujiyama, a practicing trial lawyer (representing both plaintiffs and defendants),
mediator, arbitrator, and special master. Justice Duffy is a past President of the Hawai‘i
State Bar Association, and is a member of the American College of Trial Lawyers, the
American Board of Trial Advocates, and the American Inn of Court.

LYN FLANIGAN, ESQ. After obtaining her M.A. in Asian Studies, Lyn worked in
international education at the East West Center. She obtained her J.D. from the
William S. Richardson School of Law (University of Hawaii) and clerked for both the U.S
Bankruptcy Court and the U.S. District Court in Hawaii. Lyn then moved to private
practice in the areas of bankruptcy and workouts with Goodsill Anderson Quinn & Stifel
in Honolulu. Lyn subsequently served for seven years as Senior Counsel/Corporate-
Investments for the Kamehameha Schools/Bishop Estate Trust, after which she served
for over five years as General Counsel and Corporate Secretary of Hawaiian Airlines.
She joined the HSBA as Executive Director in September 2003. Lyn is active in
community organizations in Honolulu, having served on the East West Center Board of
Governors and the Manoa Dog Coalition, and is currently serving on the East West
Center Alumni Board, the East West Center Foundation Board, the Board of the Red
Cross of Hawaii, the Board of the YWCA of Oahu, and the Friends of the WSR Law
School. Lyn spends her free time hiking with her two chocolate labs, is an aspiring
yogi, swims frequently and enjoys travel, reading and movies.

ASSOCIATE JUDGE DANIEL R. FOLEY has been an Associate Judge at the
Intermediate Court of Appeals, State of Hawai‘i, since October 2000. He received his
B.A. in 1969 and his J.D. in 1974 from the University of San Francisco. Prior to his
appointment as a judge, he was a partner for eleven years in the law firm of Partington
& Foley where he handled federal and state civil rights cases. He also was an Adjunct
Professor of Civil Rights at the William S. Richardson School of Law. From 1984 to
1987 Judge Foley was legal director of the American Civil Liberties Union of Hawai'i,
and from 1975 to 1983 he was counsel to various Micronesian governmental bodies,
constitutional conventions, and organizations.



DAVID W. HALL, ESQ. has been a solo practitioner since 1993 in areas including
criminal defense, civil litigation and juvenile law. He received a B.A. in political science
from Yale University in 1961, served in the Naval Reserve on active duty from 1961-
1966 and received his J.D from the George Washington University’s National Law
Center in 1971. He served as a Hawaii deputy public defender in 1971 and has been in
private practice since 1971. He served on the Act 59 Task Force 2004-5 and has
served as a CAAP Arbitrator since 1986 and on the Hawaii Supreme Court’s Standing
Committee on the Rules of Evidence since 1990.

JANET S. HUNT, ESAQ. is the Executive Director of the Office of Disciplinary Counsel.
She has served as an Assistant Chief Trial Counsel and as a Supervising Trial Counsel
in the Office of the Chief Trial Counsel, Enforcement Division of the State Bar of
California for twenty-one years prior to accepting the Executive Directorship with ODC.
She practiced as a creditor's rights attorney in bankruptcy court and a general
practitioner until she became staff attorney with the State Bar of California in 1987. She
is the current administrator for the Lawyers' Fund for Client Protection. She is a
member of the National Client Protection Organization. She has served on numerous
panels for the National Organization of Bar Counsel and was a member of the Program
Committee. She is a member of the American Bar Association.

GRACE NIHEI KIDO, ESQ. is a partner in the Finance and Real Estate Department of
Cades Schutte, LLP. She is also the Chairperson of the firm’s Recruiting Committee
and a member of the Summer Program Committee. Ms. Kido obtained her B.A. with
distinction from the University of Hawai‘i in 1977, and her law degree from the
University of Hawai‘i William S. Richardson School of Law in 1985, following a five-year
career in Human Resources Management in the hotel industry. While at the University
of Hawai‘i earning her law degree, Ms. Kido was the casenotes editor and a member of
Law Review and was a finalist in the school’s Moot Court competition. Ms. Kido has
been a member of the Board of Examiners of the Hawai‘i Supreme Court since 1994; is
the current Treasurer and has been on the Board of Directors of the Real Property and
Financial Services Section of the Hawai‘i State Bar Association since 2000; is a Fellow
of the American College of Mortgage Attorneys; and is a former director of the

William S. Richardson School of Law Alumni Association and of the Young Lawyer’s
Division of the Hawai‘i State Bar.

JUDGE LESLIE E. KOBAYASHI was confirmed as a United States District Judge in the
District of Hawai‘i on December 22, 2010. She was appointed as a United States
Magistrate Judge for the District of Hawai'i, first in 1999 and was then reappointed in
2007. Before taking the bench, Judge Kobayashi served as a deputy prosecuting
attorney for the City and County of Honolulu, and spent 17 years in private practice in
the law firm of Fujiyama, Duffy & Fujiyama where she was a trial attorney and a
managing partner. She handled a variety of matters while in private practice, including
personal injury, business disputes, labor and employment, medical and legal
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malpractice, and products liability. She received her B.A. degree from Wellesley
College (1979) and her J.D. degree from Boston College School of Law (1983). Judge
Kobayashi currently serves on the Ninth Circuit Alternative Dispute Resolution
Committee. She has served on other committees, including the Ninth Circuit
Conference Executive Planning Committee, Magistrate Judges’ Executive Board for the
Ninth Circuit, sub-committees for the Hawai‘i Chapter for the American Judicature
Society, and as a Bencher for the American Inns of Court, Aloha Inn. From 2000-2002,
she was an adjunct professor at the William S. Richardson School of Law and the co-
recipient of the Outstanding Adjunct Professor Award in 2002. She is the recipient of
the 2011 Outstanding Judicial Achievement Award from the Hawai‘i Women Lawyers.

GAYLE J. LAU, ESQ. presently serves as Regulatory Officer with the Hawaii Credit
Union League. He previously served as Assistant United States Trustee with the U.S.
Department of Justice, overseeing the administration of bankruptcy cases. Mr. Lau
received his Bachelor's degree from the University of Southern California, his Master’s
of Business Administration from the University of Hawaii and his Juris Doctorate from
the University of the Pacific, McGeorge School of Law. His bar activities include serving
as a trustee of the Lawyers’ Fund for Client Protection and a member of the committee
to revise the Hawaii Rules of Professional Conduct.

ASSOCIATE JUSTICE SABRINA S. McKENNA received her B.A. in Japanese in 1978
from the University of Hawaii at Manoa, and her J.D. in 1982 from the William S.
Richardson School of Law. Justice McKenna practiced at Goodsill Anderson Quinn &
Stifel until 1987, then became in-house counsel to Otaka, Inc., a Japan-based
international business organization, until 1990. From 1991 to 1993, she was an
Assistant Professor at WSRSL. She became a state District Court judge in late 1993,
then a First Circuit Court judge in 1995, where she presided over criminal, domestic
violence, and civil calendars, before serving as Senior Judge of the Family Court of the
First Circuit. She was sworn in as an Associate Justice of the Hawai‘i Supreme Court
on March 3, 2011.

Justice McKenna is currently on the Board of the AJS-Hawaii Chapter and co-chairs its
Committee on Judicial Administration. She is also on the Executive Board of the
Judiciary History Center and is with the Courts-Media Working Group of the Hawaii
Federal and State Courts. She also previously served on various Supreme Court
Committees, including as Chair of committees on Court Interpreters and Language
Access, To Evaluate the Qualifications of Per Diem Judges in the First Circuit,
Certification of Legal Specialists, and Probation Policy, and as a member of the
committees on Children in Family Courts, Civil Pattern Jury Instructions, and Equality
and Access to the Courts. She also worked with the HSBA Committee on
Professionalism to author portions of the original Professionalism Manual for the
Professionalism Course that became mandatory in 2001.



JUDGE PAUL MURAKAMI has been a judge in the Family Court of the First Circuit
since June, 2002. He served as a per diem judge from June, 1995 until June, 2002.

He has served in each of the divisions of the Family Court, both as a per diem and a
full-time judge. Judge Murakami graduated from the William S. Richardson School of
Law in 1983, and received his B.A. in Economics from the University of Hawaii in 1977.
Prior to his appointment, he was in private practice, worked as a member of the Medical
Claims Reconciliation Panel, and was a deputy Public Defender.

MICHAEL F. NAUYOKAS, ESQ. has mediated over 900 employment, labor, personal
injury insurance, bad faith, Jones Act, longshore, commercial, products liability,
construction, workers’ compensation and other disputes in Honolulu and has been
selected as an arbitrator in over 150 more. Over 99% of the cases he mediated were
settled in one day. All but three subsequently settled. He has a boutique law practice
specializing primarily in mediation and arbitration and employment and labor law.

Mr. Nauyokas holds an “AV” rating (the highest possible) under the Martindale-Hubbell
Rating System, is named in the Martindale-Hubbell Bar Register of Preeminent
Lawyers, is named in The Best Lawyers Guide and The Best Lawyers in America, and
has been featured in Honolulu Magazine’s “Best Lawyers in Hawai‘i” and Midweek’s
“‘Newsmakers.” He is a Fellow of the American College of Civil Trial Mediators and
member of the United States District Court Mediation Committee for the District of
Hawai‘i.

Mr. Nauyokas is a frequent lecturer on numerous topics in mediation, arbitration,
employment and labor law areas. Mr. Nauyokas has taught numerous courses in
Negotiation, and Employment & Labor Law at the University of Hawai‘i and Hawai‘i
Pacific University. He has appeared as an expert on ADR and Employment Law on
numerous television and radio shows. Among the numerous organizations he has
served as a lecturer are: The U.S. Department of Labor, the EEOC, the Office of
Federal Contract Compliance Programs (OFCCP), the Society for the Professionals in
Dispute Resolution (now ACR), National Employment Lawyers Association (“NELA”),
the American Arbitration Association, the Society for Human Resource Management,
and the Hawai‘i Employers Council.

NATHAN NIKAIDO, a 1978 graduate of the University of Hawai‘i (B.A., Economics).
1978-1983 Masters degree program, Urban and Regional Planning. (Use of mediation
in the resolution of land use disputes). 1982-present, volunteer mediator, The
Mediation Center of the Pacific. Approximately 1,600 cases mediated at District Court.
1985-present, Accountant, The Mediation Center of the Pacific. 2004 Liberty Bell
award recipient, Hawai‘i State Bar Association.

TERENCE O’'TOOLE, ESAQ. is an alumni of UC Berkeley, Boalt Hall School of Law and
was admitted to the California Bar in 1971, the Hawai‘i Bar in 1972 and the D.C. Bar in
1989. He is a director of the law firm Starn O’Toole Marcus & Fisher and has over
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twenty-five years experience in the area of commercial and complex litigation, with an
emphasis in construction claims and disputes representing owners, contractors and
design professionals. Mr. O’'Toole co-authored an article for the Hawai‘i Bar Journal
that has been republished in the “Giants” of the Trial Bar V: Cross-Examination of
Expert Witness. He has also organized and spoken at various professional seminars
and legal conferences in California, Hawai‘i and Singapore on construction claims.
Mr. O’Toole was named in “Best Lawyers in America.”

WESLEY T. PARK served Hawai‘i Dental Service as its former President and CEO
from 1995-2001. Currently, he is president of Maunawili Consulting. Mr. Park holds a
bachelor's and master’s of education degree from the University of Hawai‘i, IMLE
certificate from Harvard University, and an Honorary Doctor of Philosophy degree from
Hong-ik University in Korea. He served as Captain in the U.S. Air Force and was on
active duty from 1960-1965. He was Vice-President for Administration at the East-West
Center, Dean Emeritus for the College of Continuing Education and Community Service
at UH, and Director of the Small Business Management Program at UH. Mr. Park has
also served on the boards of many businesses and organizations including the
Honolulu Academy of Arts, Coalition for a Drug-Free Hawai‘i, First Hawaiian Bank,
Korean Chamber of Commerce, Honolulu Symphony Society, Verizon Hawai‘i, and
Rehabilitation Hospital of the Pacific.

JUDITH ANN PAVEY, ESQ. has been in the private practice of law since 1978. Her
practice is concentrated on litigation, primarily plaintiff personal injury but with extensive
criminal defense and some corporate litigation. A graduate of Purdue University (B.A.)
and Indiana University (J.D.), Judy is a member of the American Board of Trial
Advocates, American Inns of Court, and the Consumer Lawyers of Hawaii.

JILL J. RAMSFIELD. Ms. Ramsfield is a Professor of Law and Director of Legal
Research and Writing at the William S. Richardson School of Law. Professor
Ramsfield was previously a tenured faculty member at Georgetown University Law
Center. Professor Ramsfield is a graduate of Wellesley College (B.A.) and the
University of Wisconsin (B.S., J.D.). In addition to her law school teaching, Professor
Ramsfield teaches continuing legal education courses nationally and internationally,
helping lawyers to write better, faster. Her clients include law firms, government
agencies, judges, and magistrates. She has developed a specialty working with
individual attorneys to create techniques uniquely suited to their styles and law
practices. Professor Ramsfield is the author of, among other publications, Is Logic
Culturally Based? A Contrastive, International Approach to the U.S. Law Classroom
47 J. LEGAL ED. 157 (1997); THE LAW AS ARCHITECTURE: BUILDING LEGAL DOCUMENTS
(West 2000); CuLTurRE TO CULTURE: A GUIDE TO U.S. LEGAL WRITING (Carolina
Academic Press 2005); and co-author with Mary Ray of LEGAL WRITING: GETTING IT
RiIGHT AND GETTING IT WRITTEN (West 4th ed. 2005).



JUDGE TRUDY SENDA has been a judge of the District Court of the Fifth Circuit since
May 2001. Prior to that, she was in private practice for 17+ years in Honolulu and
Kauai. She currently serves as the acting deputy chief judge for the circuit regarding
matters involving the District Court’s jurisdiction over criminal, traffic and civil matters.

JUDGE BARBARA T. TAKASE has been a judge of the District Court of the Third
Circuit since 2004. She served as a per diem judge of the District and Family Courts
from 1999-2004. Judge Takase received her law degree from the William S.
Richardson School of Law and her Bachelor of Arts in Psychology and a Teaching
Certificate from the University of Hawaii - Hilo College. Prior to her appointment, she
was in private practice, worked as a hearings officer for the Department of Education
“Felix” cases, a deputy prosecuting attorney with the Hawaii County Office of the
Prosecuting Attorney, and a social worker at various agencies.

KEVIN K. TAKATA, ESQ. graduated from Case Western University School of Law. He
was an associate with Oliver, Cuskaden & Lee from 1984 to 1987, general civil practice;
Honolulu Deputy Prosecuting Attorney from 1987 to present; member of the

Homicide Team from 1990 to 1996; Trials Division Chief from 1997 to

2006. He handles primarily homicide cases. He lectures in various areas of

criminal prosecution to other prosecutors, police and law enforcement

groups. He is an instructor at the National Advocacy Center, a national training

center for prosecutors and district attorneys.

CALVIN E. YOUNG, ESQ., a partner with Ayabe Chong Nishimoto Sia & Nakamura, is
a 1982 graduate of the William S. Richardson School of Law. His practice concentrates
on cases involving professional liability, aviation and product liability. Mr. Young was a
member of the Disciplinary Board of the Hawai‘i Supreme Court from 1995 to 2001 and
since 2002 is the Chair of the HSBA Committee on Professional Responsibility.



HAWAI‘'l SUPREME COURT COMMISSION ON PROFESSIONALISM
Meeting of October 15, 2010
2:30 p.m. - 3:45 p.m.
Supreme Court Conference Room

MINUTES

PRESENT: Chair: Associate Justice James E. Duffy, Jr.
Members: Judge Joseph Cardoza (via telephone), Dr. Malcom
Chang, Steven Dixon, Associate Judge Daniel Foley, David Hall,
Janet Hunt, Judge Susan Mollway, Judge Paul Murakami, Nathan
Nikaido, Terence O’Toole, Wesley Park, Judge Barbara Takase (via
video conference), Kevin Takata, and Calvin Young
Guest: Chief Justice Mark E. Recktenwald

HANDOUTS: (1) Agenda

(2) ABA Journal (August 2010) Article “Video Mentors”

(3) Report to the Commission on Professionalism re:
Judicial Education and HSBA Presentations on Advancing
Professionalism dated September 28, 2010

(4) Judicial Education Conference Program on April 30, 2010 re
“Advancing Professionalism in the Courtroom”

(5) HSBA Program on August 27, 2010 re “How To’ Primer on
Attorney Professionalism”

(6) Order Amending Rules 2.7, 2.8, and 2.22 of the Rules of the
Supreme Court of the State of Hawai‘i dated April 5, 2010

(7) Report from Lyn Flanigan dated October 11, 2010

(8) Order Amending Rule 22 of the Rules of the Supreme Court of
the State of Hawai‘i dated April 29, 2010

(9) Letter from HSBA (Lyn Flanigan) to James Branham (staff
attorney for Hawai‘i Supreme Court) dated June 28, 2010 re
Proposed Amendment to Rule 17(d)(7)(iii) Which Would Require
Insurance Disclosure on the HSBA Website

(10) “Raising the Bar in Ethics” by Janet Hunt in June, 2010 Hawaii
Bar Journal with ODC Statistical Report for 2009

(11) Formal Opinion No. 43 (Of Counsel) dated April 29, 2010 by
Disciplinary Board of the Hawai‘i Supreme Court

(12) Report of Steven B. Dixon, J.D., Executive Director of the
Supreme Court of Hawai‘i Attorneys and Judges Assistance
Program
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WELCOME AND ANNOUNCEMENTS

Justice Duffy welcomed and thanked the members attending, and thanked those
members who were traveling and/or otherwise unable to attend (Judge Senda,
Professor Ramsfield, Lyn Flanigan, Mike Nauyokas, and Gayle Lau) for calling in
and letting us know.

Justice Duffy gave a special welcome to Chief Justice Mark E. Recktenwald, who
graciously agreed to have a conversation with us this afternoon.

Justice Duffy made the following announcements:

1. Judge Foley and Kevin Takata will be on a panel on October 21, 2010
at the Regal Theaters Dole Cannery for a discussion following a
special premier showing of the film entitled “Conviction,” which is
reputed to be a compelling true story of a sister dedicating her life to
overturning the wrongful murder conviction of her brother.

Justice Duffy circulated an invitation to the film and panel discussion
for the members to review.

2. Susan Arnett set a state record for women ages 54-60 by deadlifting
214.7 Ibs. in the World Association of Bench Press and Dead Lift
Tournament held in Honolulu in July.

A CONVERSATION WITH CHIEF JUSTICE MARK E. RECKTENWALD

C.J. Recktenwald thanked the Commission members for all of their hard work
over the past five years, and said that when he reviewed the Commission’s last
Annual Report, he was struck by the depth and breadth of what had been
accomplished. He stated that he worked with Justice Duffy on the
implementation of the MCPE rules, and as someone familiar with the importance
of continuing professional education from his days at DCCA, he thinks that the
MCPE rules are an important and positive step for the legal profession. He
further stated that the Advancing Professionalism program for the judges was a
great program and could serve as a model for future judicial training as its
interactive component caused the judges to discuss their own experiences and
educate each other. Looking forward, C.J. Recktenwald stated that he was very
supportive of the Commission’s next proposed project to videotape the
comments of judges and experienced attorneys regarding good appellate
practice. In his opinion, the video product of this project would be extremely
helpful to practitioners, and could be done at a reasonable cost.

In closing his initial remarks, C.J. Recktenwald stated that the Commission
performs a very important function, and that he fully supports it. He stated that
the practice of law is being changed by technology and increased globalization,
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and that he looks forward to hearing the Commission members’ thoughts on the
challenging professionalism issues we face. He further stated that technology is
changing the way the Judiciary is doing business by moving from paper to on-
line, and that some difficult issues are already arising, like how to balance the
increased availability of information as we move cases on-line with individual
privacy interests (social security numbers, dates of birth, etc.).

Following his initial remarks, C.J. Recktenwald asked the members for questions
or comments. In the ensuing discussion, the following subjects were brought up:

1.

What can be done to regulate attorney electronic advertising (internet,
satellite, cable TV, radio, etc.) in Hawai‘i coming from out-of-state
attorneys and firms, which advertising seems to be increasing? C.J.
indicated that he views this as a consumer protection issue bottom-
line, and was interested in how other states were dealing with the
problem.

Our Attorneys and Judges Assistance Program (AAP) created by
Rule 16 of the Rules of the Supreme Court is doing an excellent job,
primarily because Rule 16 provides confidentiality and immunity. The
goal of the AAP is to lift up lawyers, not persecute them. C.J. stated
that he views the AAP program as “critical.”

It would increase access to justice if the jurisdiction of the small
claims division of the district court could be raised from $3,500 to
$5,000. C.J. indicated that a legislative bill was introduced last
session to so increase the jurisdiction of the small claims division, but
failed for unknown reasons. The Access to Justice Commission will
renew its efforts on this issue in this next legislative session.

A mentoring program, perhaps combined with a low-pay (or no-pay)
internship program, would be of great value to both young lawyers
starting to practice (particularly those going solo), and senior lawyers
who have left firms and are essentially starting anew in practice. C.J.
stated that he is strongly supportive of a mentoring program in
Hawai‘i.

In summary, C.J.’s presentation was informative and much enjoyed by the

members present.
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NEW PROJECT: VIDEOTAPING SUPREME COURT JUSTICES, ICA
JUDGES, AND SELECTED PRACTICING ATTORNEYS RE APPELLATE
COURT BRIEFS AND ORAL ARGUMENTS “DO’S AND DON’TS”

Justice Duffy discussed the Commission’s proposed new project to videotape the
Hawai‘i Supreme Court Justices, Intermediate Court of Appeals Judges, and
selected practicing attorneys for their thoughts, experiences, and advice
regarding appellate court briefs and oral arguments “Do’s and Don’ts.” This
project, modeled after a project in the 7th U.S. Circuit Court of Appeals based in
Chicago (see Handout for details) will hopefully result in a DVD available as a
video mentor for both practitioners and law students. Justice Duffy asked that
any member interested in helping on this project contact him.

REPORT RE PRESENTATION (1) AT A JUDICIAL EDUCATION
CONFERENCE ON APRIL 30, 2010 RE WHAT JUDGES CAN DO TO
ENCOURAGE PROFESSIONALISM AND (2) TO HSBA MEMBERS ON
AUGUST 27, 2010 RE PROFESSIONALISM AND WHAT JUDGES EXPECT
OF ATTORNEYS APPEARING IN THEIR COURTS

Judge Senda prepared a written report regarding both of these programs (see
Handout). Both programs had excellent panelists, who were well-prepared and
discussed real-world problems and solutions. The program for judges
(attendance was mandatory) focused on judicial professionalism and practical
techniques in dealing with courtroom management when faced with disrespectful
behavior, dilatory conduct, ethical violations, etc. The panelists used an
interactive format using Turning Point responders, and the polling over the
issues raised sparked vigorous discussions.

The program presented to HSBA members, entitled “How To’ Primer on
Attorney Professionalism” discussed professional and ethical expectations of
practicing attorneys in the fields of civil, criminal, and family law. A copy of the
five-page outline of discussion topics is attached to Judge Senda’s report. The
HSBA program was well-attended: 150 in the presentation room and 180 online.

Justice Duffy thanked Judge Senda for the great job she did in organizing both of
these highly successful programs.

REPORT RE HSBA/ODC MINOR MISCONDUCT PROGRAM

Lyn Flanigan prepared a written report regarding the status of the HSBA/ODC
Minor Misconduct Program (see Handout). Highlights of her report: with the
amendments to Rule 2.7 of the Rules of the Supreme Court providing immunity
and confidentiality protections, the Minor Misconduct Program is up and running.
The HSBA'’s role in the program is the recruitment and training of volunteer
mentors and providing a roster of mentors to ODC, with the ODC (solely) making
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mentor assignments to ensure confidentiality. Janet Hunt expressed her strong
support of this program and belief that it will be of great benefit to both HSBA
members and the ODC.

REPORT ON THE STATUS OF MANDATORY CONTINUING LEGAL
EDUCATION (MCLE) PROGRAM, THE WORK OF THE MCLE BOARD OF
DIRECTORS, AND AMENDMENTS TO RULE 22 OF THE SUPREME COURT
RE MCLE

Lyn Flanigan prepared a written report on the status of the MCLE program, the
work of the MCLE Board of Directors, and amendments to Rule 22 of the
Supreme Court Rules (see Handout). Justice Duffy noted that the report
indicates a large number of courses provided by the HSBA that would fulfill the
three credit MCLE requirement for $50. Please review the report for details.

REPORT RE POSSIBLE NEED TO REVISE HAWAI‘l RULES OF
PROFESSIONAL CONDUCT RE PRO SE LITIGANTS AND “DISCRETE TASK
REPRESENTATION” (FKA “UNBUNDLING OF LEGAL SERVICES”) ISSUE

Judge Cardoza reported that the present Rule 1.2 of the Hawai‘i Rules of
Professional Conduct (entitled “Scope of Representation”) appears to be
adequate to provide for “discrete task representation” (fka “unbundling of legal
services”). Judge Cardoza indicated, however, that a committee of the Access
to Justice Commission chaired by Judge Senda was also studying this issue. In
Judge Senda’s absence, Judge Foley indicated that Judge Senda’s committee is
recommending that a new rule (Rule 6.5) be adopted, and that this proposed
revision is presently pending before the Hawai‘i Supreme Court.

REPORT RE STATUS OF COMMISSION’S RECOMMENDATION TO HAWAI'I
SUPREME COURT RE MANDATORY DISCLOSURE OF PROFESSIONAL
LIABILITY INSURANCE AVAILABILITY ONLINE TO THE PUBLIC

Justice Duffy stated that the HSBA requested that the Supreme Court not adopt
the amendment proposed by the Commission to Rule 17(d)(1)(iii) of the Rules of
the Supreme Court which would require insurance disclosure/posting on the
HSBA website. In support of its request, the HSBA noted that proposed
changes to Rule 1.4(c) of the Hawai‘i Rules of Professional Conduct (contained
in the proposed over-all revisions of the Hawai‘i Rules of Professional Conduct)
would require attorneys to inform clients in writing of the absence of certain
levels of insurance (see Handout, letter of Lyn Flanigan to the Supreme Court
dated June 28, 2010). In response to the HSBA'’s request, the Supreme Court
agreed to withhold further action on Rule 17(d)(1)(iii) until all of the proposed
changes to the Hawai‘i Rules of Professional Conduct regarding disclosure of
insurance information to the public and clients can be considered together.
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REPORT RE MENTORING PROJECT OF HSBA YOUNG LAWYER’S
DIVISION

Lyn Flanigan prepared a report which indicates that the HSBA has been
exploring the possibility of offering a mentoring program for new admittees. The
HSBA Strategic Planning Committee is reviewing this issue and will be making a
recommendation to the HSBA Board (see Handout). Considering C.J.
Recktenwald’s interest expressed earlier in the meeting of having the
Commission consider undertaking a mentoring program, discussion ensued
about whether the Commission and the Law School should join with the HSBA to
discuss a mentoring program.

REVIEW OF ODC 2009 COMPLAINTS

A summary of the ODC 2009 complaints was set forth in Janet Hunt's article
“Raising the Bar in Ethics” published in the Hawaii Bar Journal (June 2010) (see
Handout). Janet related that the largest number of complaints continue to be
attorneys’ failure to communicate. On a positive note, Janet indicated that
Hawai‘i has very few fraud or scheme to defraud client cases compared to other
jurisdictions.

REPORT RE STATUS OF RECOMMENDATION OF COMMISSION RE
PROPOSED REVISION OF ODC FORMAL OPINION NO. 43 RE “OF
COUNSEL” STATUS

Formal Opinion No. 43 (Of Counsel) amended April 29, 2010 was issued after
the revision was recommended by the Commission (see Handout).

NEW BUSINESS

Two additional suggestions were made concerning a possible mentoring
program discussed earlier herein:

1. The mentoring program should include training in basic business
management principles and practices.

2. A business organization and operation course should be offered at
the Law School which would focus on the nuts and bolts of the
business side of running a law office, consistent with ethical
requirements.

NEXT MEETING

The next Commission meeting is scheduled for February 25, 2011.

Justice Duffy thanked everyone for attending!
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BUSINESS OF LAW

Andrew Keyt, executive director
for the Family Business Center of
Loyola University Chicago. “Eco-
nomically, it often makes sense to
use a family member.”

Keyt cautions that the success
of these decisions hinges on the
willingness of the family member
to take on a professional role in
'the law practics, as well as clear job
expectations and strict boundaries
that keep family issues out of the
workplace. He says it’s also impor-
tant to pre-negotiate an exit, so
that if the situation proves unsuc-
cessful, family relationships can
be preserved.

To be sure, fi nancial benefits

do tip the scale in favor of bringing -

family into the professional fold.
‘That is the case with Lynda L.
Hinkle, a newly minted solo in
Marlton, N.J. She depends on her
husband, a seasonal construction
worker who is completing a master’s
degree in social work, for two days

a week of office support.

He helps with marketing her law
practice and developing her website.

“It’s mutually beneficial,” she
says, joking that the two argue about
traffic on the ride to work, but she
is clearly the boss once they enter -
- the office. “He provides me with
those extra hours that I just don’t
have every day.”

Many solos say work and family
lives often blur anyway, as they
sacrifice long hours to get their
- businesses off the ground. Family
members entrusted roles in the
practice sometimes gain important
insights into the challenges of run-
ning an independent business.

Such was the case with Frank
M. Nunes, 2 personal injury lawyer
in Fresno, Calif., whose dependence
on family began when his father-
in-law helped him set up his office
in August 2007. Since then his
mother-in-law, mother and school-
aged sons have also pitched in.
These days, Nunes’ wife functions
as the bookkeeper, spending three
days a week or more in the office.

“Anything that doesn’t kill the
marriage makes it stronger,” he
says. “She’s more in tune with what
Ido” W
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VIDEG MENTORS

7th-Circuit bar puts courts’ wisdom online

By Rackel M. Zakorsky

MAGINE A YOUNG LITIGATOR PREPARING FOR HER FIRST ORAL AR~
gument in the 7th U.S. Circuit Court of Appeals. Nervous, she
checks with the assigned judge on the case to ask for a few last-

minute pointers.

The Chicago-based 7th Circuit Bar Association is bnngmg that
scenario closer to (virtual) reality through the launch of its e-mentoring
pro;cct The program, which features in-depth and frank video discus-
sions with more than 45 distinguished jurists and trial lawyers across
Illinois, Indiana and Wiscensin, secks to capture and sharc the bar’s insti-

tutional knowledge.

“There’s all of this wisdom and cxpenencc in the 7th C1rcu1t bar,” says

the project’s co-chair, Kickland & Elhs as-
sociate Christopher Esbrook. “However,

many of the judges and lawyers only men-
tor the people lucky enough to be directly

around them.

“The importance of the project is to
broaden the concept of mentoring and
make the collective wisdom and advice

Christopher Esbrook

MORE FORTHCOMING

ESBROOK AND HIS CO-CHAIRS—BETH GAUS, A
staff attorney at the Federal Defender Pro—
gram, and Seth Thomas, an associate in the
Indianapolis office of Ice Miller—conceived
b Bl che idea for the project in 2008, They plan

to extend the e-law library’s collection to

available-—not only to young lawyers but
all lawyers in the bar,” he says.

include video interviews with all 7th

Circuit district and magistrate judges as well as prominent practitioners.

The videos, accessible only to 7th Circuit Bar Association members
through a password-protected area of the bar’s website, feature young
lawyers engaging judges and senior lawyers. Their 30- to 75-minute
question-and-answer sessions are edited into segments that range be- -
tween three and 15 minutes and are categorized by judge as well as topic.

“The judges were very forthcommg, notes Esbrook, who initially
worried that practical advice would be overshadowed by ephemeral,
general guidance. Instead, the videos provide anecdotes and tangible
examples of best trial practices that span decades of Iegal work, as well
as specific tips for written briefs, oral arguments and courtroom etiquette.

For instance, Circuit Judge Diane Wood cautions fawyers in her court-
room to put aside apprehension and acknowledge strong arguments from
opposing counsel. “A really good brief really engages in the really tough

points that the other side is raising,” Wood says.

In other courtrooms, it’s sometimes best not to say anything at all.

“We should not be so involved with our cases and our elients that we
lose our own humanity and our knowledge or belief of what’s right and
what’s wrong,” says Circuit Judge William Bauer in another video seg-
ment, “When it’s appropriate, keep your mouth shur.” &

August 2010 ABA JOURNAL 23



Report to the Commission on Professionalism re:
ludicial Education and HSBA presentations on Advancing Professionalism

September 28, 2010 .

In 2007, the Supreme Court Commission on Professionalism determined that
attorneys and judges would benefit from education and training in professionalism. The
Judiciary recognized that the roie of a judge is more than purely adjudicative; judges have an
affirmative duty to advance professionalism. A judge must help to elevate the
professionalism of practitioners in our colirtrooms. To that end, two programs were
designed for presentation: (1) a program, to be coordinated by the Judicial Education Office
and Judicial Education Committee, for judges; and, (2) a program, sponsored by the HSBA,
des:gned for attorneys. This report summarizes the two presentations.

“ADVANCING PROFESSIONALISM IN THE COURTROOM”

- On April 30, 2010, the Judicial Education Committee and the Judicial Education
Office coordinated a program entitled, “ADVANCING PROFESSIONALISM IN THE
COURTROOM”. Attendance was mandatory for all judges. Oahu judges convened in the
Supreme Court courtroom and neighbor istand judges attended via web conference.

Program panelists were:

Judge Barry Kurren (Nlaglstrate Judge of the U.S. District Court for the District of
Hawaii)
Judge E. John McConnell (ret:)
Judge Marcia Waldorf (ret.)
- Janet Hunt, Esq. (Disciplinary Counsel)
James Kawashima, Esq. (Former Judicial Selection Commission member)
Gerald Sekiya, Esq. (Current Chair, Commission on Judicial Conduc:t)

The panelists represented seasoned litigators (who also have experience on judicial
. selection and conduct'commissions), retired State court judges, a sitting federal magistrate
judge and the Office of the Disciplinary Counsel,

The program focused on judicial professionalism and practical techniques judges
could incorporate into their daily job duties. Panelists solicited scenarios from the judges-
ahead of time- that related to courtroom management and common problems. Discussion
topics included disrespectful behavior, dilatory conduct, ethics, impaired attorneys, improper -
fee requests, false statements and lack of preparation. In each of the seven separate topic
discussions, panelists used an interactive format using TurningPoint response cards (i.e.,
judges would select answers from a multiple choice format and results would be tallied and

1



displayed almost instantaneously). The results of the polling sparked vigorous and creative
discussions. Overall, attendees gave the program high marks for content and relevance.
The technology did provide challenges, however, with neighbor island attendees
experiencing difficulties in hearing everything that was said.

- “HOW TO' PRIMER ON ATTORNEY PROFESSIONALISM”

On August 27, 2010, the HSBA presented a program entitled, “‘How To’ Primer on
Attorney Professionalism” at the YWCA in downtown Honolulu. Qahu attendees were
offerred the choice of attending in person or via web conference; neighbor island attorneys
were able to attend via web conference. The program qualified for 3 mandatory continuing
professional education credits. Program panelists were:

Judge Karen Ahn

Roy Bell, Esq.

Judge R. Mark Browning

Judge Gary Chang

Edward Harada, Esq. (Office of the Public Defender)

Janet Hunt, Esq. (Disciplinary Counsel)

- Judge Trudy Senda )

-Kevin Takata, Esq., (Office of the Prosecutor, City & County of Honolulu)
Michael Tanoue, Esq. ‘

The panel discussed professional and ethical expectations of practicing attorneys in the
fields of civil, criminal and family law. There were also general discussions about the proper
way to set up an office, lawyers’ accounts and the drafting of attorney-client fee agreements.
The panel encouraged questions from the audience. A copy of the five-page outline of
discussion topics is attached.

Interestingly, the attendees were very diverse. A significant number of very
experienced attorneys registered for the program after discovering they were “shy” of
required MCPE credits for 2010. There were also a significant number of newer
practitioners in attendance. The diversity of the audience made it difficult for panelists to
“cover all bases” for all attorneys, but the general feedback at the conclusion of the program '
was positive. Even longtime practitioners remarked that panel comments were insightful
and helpful.



The Hawaii Supreme Court Commission on Professionalism is sponsoring a continuing -
education program on professionalism in the courtroom. Panelists will use their experiences
to discuss & Judges duty to advance professronahsm in the legal field. Program-details

follow:

s Date: Friday, April 30, 2010 {9;00 AM -~ NGON)
e Locatidn: Supreme Court Courtroom and Conference Room (Ozhu)/Web Conference

(Neighbor Islands)
& Attendees: Ail Full-Time Judges (attendance is mandatory *

¢« Panelists:

O

00O

0

The Honorable Barry Kurren;
The Honorable E. John McConnell (ret.); ) : .

' The Honorable Marcia Waldorf (ret.); ' ' )

Janet Hunt, Esq. (Office of Disciplinary Counsel);

James Kawashima, Esq. (longtime civil practitioner’ who previously served on
the Judicial Selection Commission); and

Gefald Sekiya, Esq. (representing Commission on JleIClal Conduct).

- Attendees will earn two (2} CLE credit hours.



. HAWAII STATE BAR ASSOCIATION
. Continuing Legal Education |

“How To” Primer on
Attorney Professionalism

Course Materlals

" Speakers:-

- The Honorable Katen S.S. Ahn
The Honofable Robett M. Browmng
The Honorable Gaty W.B. Chang
The Honorable Trudy K.T. Senda
" RoyJ.BellIIl, Esq.

Edwatrd K. Harada, Hsq.
Janet S, Hunt, Esq.
Kevin K. Takata, Esq. -
- Mlchael N Ta.noue Esq

Angust 27, 2010
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HAWAII STATE BAR ASSOCIATION
PROFESSIONALISM

OVERVIEW - DIMENSIONS OF PROFESSIONALISM

1.7 What is "professionalism"?
~a."  High ethical standard§
b. 'Profess;ionai competence — knowledge, skill, awareness, tenacity
c. Sense-of altruism and justice k |
d. Corﬁmitment to self—improvefnen_{ and education
e. Participatibn in associations, societies, and community service
, f " Ability to think and act independently
‘g Fostering the public perception as a professional aﬁd the _
- .enhancing the public image of the profession
. h, _Willin‘gness to make personal sacrifices for the client, the
profession and justice ) -
2.  General overview of today's discussion
' a. Running a business-like practice
: b. Competency-(having the tools)
g Prelitigation practice (oﬁtside the courtroomi)
d. Motions practice: .- e
.e. Trial practice |
f. Appeliate préctice

" RUNNING A BUSINESS-LIKE PRACTICE

1. General business considerations

a.

) Conflict checks -



- d.

€.

Filing and recordkeeping systems

Purging files — HIPAA and other privacy considerations versus
statutory, regulatory, other recordkeeping requirements

-Supervision of associates and staff

Confidentiality

Managing the “client”

a.

. b.

.

Who-is the “client"?

Intake interview of client — client expectations, assessing client
control

Written retainer or other agreements
Client trust accounts (civil only)
Keeping client informed

Focus on client's goals — including costs/fees contajnment

" Closing the matter — obligations to client after the case is settled?

COMPETENCY (HAVING THE TOOLS]

1.

2,

Professional responsibility and ethics

Civility and professional courtesy

Honing skills in different areas

3..

b.

© - Legal acumen

Persuasion -

_People skills

Oratorical skills-



. ‘ 2- )

PRELITIGATION PRACTICE (QUTSIDE THE COURTROOM]}

e. Writing skills

L. 'Effective evaluation of pros/cons, strengths/weaknesses of the

case

Understand the mind of the mediator, arbitrator, judge or jury

h. Avoiding professional complacency

_i. Credibility

/

Requests for extensions of time —--'balancing civility with interests of client )

'Digcovery disputés
. a. Duty to confer with opposing counsel

- b, Motions to compel and for protective order

c. Depositions of out of state parties and withesses -

Setilement and plea negotiations

Mediations and settlement conferences

Court Annexed Arbitration Program

' Binding arbitrations

MOTIONS PRACTICE

-1,

2.

Motions and., memofanda in support
Affidavits and declarations

Exhibits

' Memoranda in oi)position to motions’ (teply memoranda)



Reliance upon legal authority — binding precedent versus cases cited for

. persuasive authority
é. Contact with the court staff
7. Hearings
a. Familiarity with cited authorities
_ b. Supplemental anthorities -
C. éan’dor
8. Preparation of orders
Special district court arid family court considerations
TRIAL PRACTICE
1. Trial logistics
2. Accommodating witniess schedules
3. Special district court and family court considerations
4, .Contact with jurors after verdict
APPELLATE PRACTICE
1. Nuts-and bolts and practice pointers

‘a.  Jurisdiction
" b . Know your audience
l c. Know th¢ facts and law of yoﬁr‘ case .-
d. . Anticipafe your oppon'ent’s case

e. Specify the pointé of error on aql:'p'ea.l-'~ HRAP .28;(13}(4)

L f Know the standard of reviéw that applies — HRAP 28(b){5)

.4




tom.

n.

Start with your strongest argument

Be accurate — never overstaté

' Yield areas where you know you will lose

Develop a theme — be clear and concise, not redundant

Plan the structure of your brief

Ask .for the specified relief sought — HRAP 28(b}(9) {opening brief);

- HRAP 28(c) (answermg bneﬂ, HRAP 35(e) {"reverse" or, "vacate and

remand")
Timely file your brief - HRAP 29 and 30 -

BRe early to oral argument

Ethical considerations

‘a.

Are you personally handhng the appeal? Let your client know in

- advance

Discuss your cl1ent's and your goals in advance, including appeal

issues

Worklng or consulting with appellate counsel

'Maklng your.record at thc trial court level for appeal

Citation to Hawaii appellate dec1smns HRAP 35 (unpublished
dISpOSltlonS, memorandum opinions, pubhshea opinions)

Candor to the tribunal — HRPC 3.3{2)(3) (a-lawyer shall not
knowingly “fail to disclose to the iribunal.legal authority in the

R controlling jurisdiction known to the lawyer to be directly adverse .

to the position of the client and not disclosed by opposing counsel)



IN THE SUPREME COURT OF THE STATE OF HAWAI'I

In the Matter of the Amendment
of the

RULES OF THE SUPREME COURT OF THE STATE OF HAWAI'I

ORDER AMENDING RULES 2.7, 2.8, AND 2.22 OF THE
RULES OF THE SUPREME COURT OF THE STATE OF HAWAI‘T
(By: Moon, C.J., Nakayama, Acoba, Duffy, and Recktenwald, JJ.)

IT IS HEREBY ORDERED that Rules 2.7, 2.8, and 2.22 of
the Rules of the Supreme Court of the State of Hawai‘i is
amended, effective July 1, 2010, as follows (deleted material is

bracketed and stricken; new material is underscored):

2.7.  Procedure.

* % %

(b) Minor misconduct.

(1) Notwithstanding the provisions of Rules 2.2 and 2.3, any act or
omission by an attorney which, although violative of the Hawai‘i Rules of
Professional Conduct, is of a minor nature may be resolved by way of
non-disciplinary proceedings or dismissal.

(2) In the absence of unusual circumstances, misconduct shall not be
regarded as minor if any of the following conditions exists:

(1) The misconduct involved misappropriation of a client's funds or
property.

(i) The misconduct resulted in or is likely to result in actual prejudice
(loss of money, legal rights, or valuable property rights) to a client or other
person.

(ii1) The respondent was publicly disciplined within the past [three<]3[}]
years.

(iv) The misconduct involved is of the same nature as misconduct for
which the respondent was disciplined within the past [frve<€]|5[}] years.

(v) The misconduct included dishonesty, misrepresentation, deceit, or
fraud on the part of the respondent.

(vi) The misconduct constituted the commission of a felony under
applicable law.



(3) Subject to the provisions of Rule 2.7(a), Counsel shall, in Counsel's
sole discretion, exclusively determine whether a matter constitutes minor
misconduct. In that event, Counsel may reach agreement with the respondent to
submit the matter to non-disciplinary proceedings. Such proceedings may consist
of fee arbitration, arbitration, mediation, lawyer practice assistance, substance
abuse recovery programs, psychological counseling, mentoring, or any other
non-disciplinary proceedings authorized by the supreme court. Counsel shall
then refer the matter to the agency or agencies authorized by the supreme court
to conduct the proceedings.

(4) If the respondent enters into an agreement for referral to a minor
misconduct program established by the Hawai‘i State Bar and enters into a
mentoring relationship, all records and information maintained by the mentor
relating to the minor misconduct of the respondent shall be deemed confidential
and shall not be disclosed to the Counsel, the Board, the supreme court or any
other person and shall not be subject to discovery or subpoena unless such
confidentiality is waived in writing by the respondent; provided, however, that
the mentor may compile and disclose to Counsel a final report summarizing the
mentoring program and the completion thereof to the satisfaction of the mentor.
The mentor and the respondent have a privilege to refuse to disclose information
shared or provided between the mentor and the respondent. The limitations on
disclosure set forth in this section will not apply to information relating to the
respondent’s failure to cooperate with the mentoring program, or with a
repondent’s unsuccessful completion of a mentoring program.

[t9] (5) If Counsel shall fail to reach agreement with the respondent to
submit the matter of non-disciplinary proceedings, Counsel may undertake or
resume disciplinary proceedings.

[653] (6) If the respondent shall fail to comply with the terms of the
agreement, Counsel may undertake or resume disciplinary proceedings.

[t6Y] (7) If the respondent shall fulfill the terms of the agreement,

Counsel shall dismiss the disciplinary proceedings.
k %k sk

2.8. Immunity.

Complaints submitted to the Board or Counsel or testimony given with
respect thereto or trustee proceedings conducted pursuant to Rule 2.20 shall be
absolutely privileged and no lawsuit predicated thereon may be instituted.
Members of the Board, members of the hearing committees, hearing officers,
Counsel, staff, volunteers, experts appointed pursuant to Rule 2.19, [and]
trustees and assistants appointed pursuant to Rules 2.20 and 2.5, and mentors
appointed pursuant to Rule 2.7(b)(4) shall be immune from suit and liability for
any conduct in the course of
their official duties.

COMMENT

The purpose of extending immunity to mentors
appointed pursuant to Rule 2.7(b)(3) is to enhance the ability to
attract participants to participate as mentors in minor
misconduct programs and to provide to these mentors




protections provided to those serving in other capacities under
the auspices of the Disciplinary Board.

2.22. Confidentiality.

(a) General rule. The files, records and proceedings of the Board,
the hearing committees or officers, and Counsel, and of mentors participating in
minor misconduct programs pursuant to Rule 2.7(b), as they may relate to or
arise out of any complaint or charge of unprofessional conduct against or
investigation of an attorney, shall be deemed confidential and shall not be
disclosed except under the following circumstances:

(1) As between Counsel, the committees or officers, the Board and the
supreme court in the furtherance of their duties;

(2) As between the Board, Counsel and an attorney admission or
disciplinary authority, or judicial selection or disciplinary authority, of any
jurisdiction in which the attorney affected is admitted to practice or seeks to
practice;

(3) Upon the request of the attorney affected;

(4) Where permitted by the supreme court;

(5) Where required or permitted by these rules;

(6) Where the investigation is predicated upon a conviction of the
respondent for a crime;

(7) Where 90 days have passed since the service on a respondent of a
Petition for discipline, unless such time is extended by the Board Chairperson
for no more than 45 days for good cause shown][:] ;

(8) Where reinstatement proceedings are initiated pursuant to [RS€H]
Rule 2.17(c).

* %%

(f) Except as ordered by the supreme court, or as otherwise provided by
these rules, the files, records and proceedings filed with the supreme court by the
Board, by Counsel or by a respondent, as well as any oral argument held before
the supreme court in connection with any disciplinary proceedings, are not
confidential, except that in [RSE€H] Rule 2.19 proceedings, a final order
transferring an attorney to inactive status shall be a matter of public record, but

otherwise, the record of the proceedings shall not be publicly disclosed.
* % %

DATED: Honolulu, Hawai‘i, April 5, 2010.



‘T. n ¥ 43
. Hawai State Barﬂssqciation‘

M;EMO: Assdcilate Justice Je;mes E. Duffy, Jr.
" FROM: Lyn Flanigan
DATE! October .11', 2010 "
' ﬁE: | : Commission on Professionalism Meeting: October 15, 2016

REPORT RE: HSBA/ODC MINOR-MISCONDUCT PROGRAM On July 1, 2010, amendments to RSCH Rule

* 2.7 provided mentors in a minor misconduct program with immunity and confidentiality protections.
-Procedures and materials were developed for a rejuvenated minor misconduct program in which ODC

- would assign grievants. Mentors were solicited by HSBA, and a preliminary training program was
organized by HSBA/ODC.. Subsequently we determined that procedures should be modified to
eliminate HSBA as a “middle-man” in the assighment process and to limit the HSBA role to recruitment
and training of volunteeré‘ and providing a roster of mentors to ODC, thus ensuring confidentiality to the

. grievants. These forms have been provided to ODC for asslgnments., '

. MCLE REPORT: in mid-2009, HSBA added a part-time MCLE Administrator to coordinate
“implementation of RSCH Rale 22, which became effective on January 1, 2010. The HSBA Board
- solicited volunteers to serve on the MCLE Board created by the rule and selected 8 members and 1 non- -
member, along with ad-hoc members Dale Lee of WSRSL, Justice Duffy of the Supreme Court, and Lyn -
Flanigan, HSBA Executive Director.” During the fall of 2009, the MCLE Board and Administrator
devetoped regulatioris and procedures to implement Rule 22, to approve providers, programs and
credits.  Since October 2009, the HSBA has provided notice of the MCLE requirementsrin all HSBA
_ publications, both electronic and print. Notice of the requiremeht was distributed with the 2010
renewal materials and will be distributed again with the 2011 materials In November 2010, Durifg 2010,
HSBA staff has provided numerous VICLE/MCPE programs on all istands and has scheduled five webcast
replays available for a 2-week period each and 5 video replays at the HSBA office to enable members -
whao have not fulﬁlled their reduirement to-do so by the end of the year. Attachedisa report by the
WVICLE Admmlstratorlod:e Hagerman and other materials

MENTORING Although mentormg has not been-a mandate of the Commlssmn on Professmnahsm
the HSBA as part of its strategic plannmg process has been exploring the possibility of offering a
mentormg.program for new admittees. -The final report/recommendation has not been submitted to -
'tht_e Strategic Planning Committee for review and recommendation to the Board, However, it should be
noted that nominat interest in a mentoring program was expressed in a YLD survey on the topie.
Attached is a summary of the survey, showing that 12.6% responded; of that 64.71% expressed an
interest in a mentoring program, 81.43% preferred the program no'mare’ than quarterly or ‘as avaifable,
and 60% would like mentoring on both “specific” and “general” career development.

1100 Atakea Street, Suite 1000 « Honolulu, HI 98813 « Phone: (808) 537-1868 » Fax: (808) 521-7936 « Hifp:/IHSBA.org



Supreme Court Commission on Professionalism
. MCLE Report

"The HSBA began alerting attorneys ahout the impending effective date of RSCH Rule 22
during the fall of 2009, The Bar Journal, monthly eblasts, the Bar President’s message, and the
HSBA website informed attarneys of their MCLE requirements and pointed them to the HSBA
website for more information. An MCLE webpage was developed for the HSBA webs:te and
FAQs were posted to help members understand the new ru!e and the December 31 annual
deadline. '

HSBA Statistics . . Pursuant to an MOA with the Supreme Court, the HSBA agreed to
provide continuing professional education courses that would fulfill the three credit
requirement for $50.00. Courses would be provided live on Oahu and the neighbor islands and _
also through other course formats. To date the HSBA has: !

'« Held 14 live courses an Oahu 2 on Maui, and 1 each on Kauai and m Hilo dnd Kona.

¢« Puton 4 live webcasts. .

o' - Co-sponsored and assisted with several programs organized by the neighbor island
bars and the Access to lustice Commission.

e Offered 5 live MCPE courses at the Bar Convention and offering 4 dpportunities to
view.video replays of 2 of the MCPE courses. .

-~

Nutmber of attorneys who attended a live HSBA course (does not include Bar Convention};
* Oahu ~ 1,013.

+  Maui 92

+  Kauai 43

« Hilo 76 i
s Kona 1

442 attorneys took an HSBA weblinar.

MCLE Administration The MCLE Board consists of nine voting members and three nonvoting
advisory members, The MCLE Administrator handles the day to day administration of the CLE
Regulations. To date the MCLE Administrator has:

¢ Approved iom\}ider applications for 53 courses.

e Approved 17 providers for Accredited Status.

s Monitored 48_attorheys for RSCH 22{i} change of status 3 r_nonth MCPE requirement.
o Suspended 2 attorneys for noncompliance with RSCH Rule 22(j), 1 reinstated.
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YLD Mantorshlp Survey ) " Online Voting: 03/19/10 09:00am HST to 03/25/10 05:00pm HST
Hawalf State Bar Association :

Poll Summary - Generated by BallotBox (wwwnw.BallotBoxOnline.coin)

" [Name ", YLD'Mentorshlp Survey
Desctiption The YLD Board and the Senlor Counse} Divislon Board are considering a mentorship program. First,
Online Voting 03/19/10 09:00am HST to. 03/25/10 05:00pm HST -
Voter Information . '
Ellgible Voters 858 % of ellglble voters
Cast Online Ballots 108 12,59%
Blank dnline.Balfots 8 ) 0.93%
Report Informatlon

1Report Generated 03/30/10 03:57pm HST

AR a
64,71%

66 61.11%

= . 36 33.33% 35,29%
Not answered i ’ & . 5.56% :

102 94.44% - 100.00%

alek

G __w_..;s .... TG

Once a menth _ : 13 12.04% | 18.57%
Once a quarter- ) 29 26.85% 41.43%
You would like to be available to eac_h other on an 28 25.93% 40.00%
Not answered . 38 | 3519% . :

70 £4.81% 100,00%

Al 5 S f==CT il 3 [ S =t H B 3 [151
=4 Spacific career developmen . 7 6.48% 10,00%
General career development S 19 17.55% 27.14%

Both 42 38.89% 60.00%
~ Other : 2 ~ 1.85% 2,86%
Mot answered . ) 38 35.19%
70 64.81% 100.00%
Legend N ’ : i
BeEo: 2572 1 Type of question (BOOLEAN, RANK, SINGLE, MULTIPLE, MEMO or TEXT) .
: i‘% -Ef.—i@ Number of voters eliglble to answer this question (based on conditiorial balfot page logic)

Sea i Condition réquired for question to be Included In the poll {only for questions on cordiBonal ballot pages)
= % of voters eliglble to answer this questlon {onty for questions on conditional ballot pages) -
Umber of ballots that selected a particular answer ' :

Number of selected answers - excluding ‘not answered"

% of voters who were ellgible to answer this qUestion and who selected a particular answer

., /0 of respandents who selected an asnwer (excludes ‘not answered') .

=3 % of votes for a particular answer (always totals to 100%)

Write-in respose ' A write-In response to a SINGLE or MULTIPLE question
Not Answered _ The 'not answered! aptlon for an optional question (actual text suecified by the poll deslgner)
-~
- _Report Generated 03/30/10 03:57pm HST ’ ) . Pageiofl

. Foriat © Ballol8oxOntine LLC wirw, BallotBoxOn!ine.com



IN THE SUPREME COURT OF THE STATE OF HAWAI'TI

In the Matter of the Amendment
of the

RULES OF THE SUPREME COURT OF THE STATE OF HAWAI'T

ORDER AMENDING RULE 22 OF THE
RULES OF THE SUPREME COURT OF THE STATE OF HAWAI‘I
(By: Moon, C.J., Nakayama, Acoba, Duffy, and Recktenwald, JJ.)

IT IS HEREBY ORDERED that Rule 22 of the Rules of the
Supreme Court of the State of Hawai‘i is amended, effective July
1, 2010, as follows (deleted material is bracketed and stricken;

new material is underscored) :

Rule 22. MANDATORY CONTINUING PROFESSIONAL
EDUCATION AND VOLUNTARY CONTINUING LEGAL
EDUCATION.

k %k sk

(d) Mandatory Certification, Reporting, and Record Keeping. Each
active Bar member shall annually:

(1) certify the number of approved MCPE hours completed during the
preceding year or carried forward, and

(2) report the number of approved VCLE hours completed during the
preceding year, specifying the number of such hours, if any, satisfied by section
(e)(4) of this rule. A member shall maintain records of approved MCPE credit
hours and of approved VCLE credit hours for the 2 most recent reporting
periods, and these records shall be subject to audit[-] by the HSBA. Any active
Bar member who fails to cooperate with the HSBA when audited shall be
deemed to be in noncompliance with this rule.

(e) Courses and Activities. The requirements of this rule may be met,
subject to prior approval as set out in sections (f) and (g) of this rule, by:

(1) attending approved courses or activities, including but not limited to,
presentations conducted in-house or for Inns of Court, bar sections, professional
legal organizations, and the like;

(2) preparing for and teaching approved professional education or
judicial education courses or activities. Two hours of preparation time may be

-1-



certified or reported for each hour of time spent teaching, i.e. 3 hours may be
claimed for teaching a 1 hour course;
k ok sk

(h) Full-time Judges. Federal judges, magistrate judges, bankruptcy
judges, U.S. Court of Federal Claims judges and administrative law judges are
exempt from the requirements of this rule. Full-time state judges shall
participate for at least 3 hours each year in a program of judicial education
approved by the Committee on Judicial Education. Full-time state judges who
are unable to attend, in person, a program approved by the Committee on
Judicial Education or who are excused from that program shall comply with this
requirement by such other means as the supreme court approves. Full-time state
judges shall report the number of approved judicial education hours attended on

the judges’ annual financial disclosure form.
k ok sk

(k) Good Cause Exemption or Modification. An active member may
apply to the HSBA for good cause exemption or modification from the MCPE
requirement. Members seeking an exemption or modification shall furnish
substantiation to support their application as requested by the HSBA. Good
cause shall exist when a member is unable to comply with the MCPE
requirement because of illness, medical disability, or other extraordinary
hardship or extenuating circumstances that are not willful and are beyond the
member’s control.

[(K)](1) Effective Date; Reporting Period. This rule is effective
January 1, 2010. The initial reporting period will be the calendar year beginning
January 1, 2010, and reports for that year shall be submitted in accordance with
section (d) of this rule.

DATED: Honolulu, Hawai‘i, April 29, 2010.



Hawaii Stafe BarAssociation:

Juine 28, 2010

-.James L. Branham, Esq.
Supreme Court of Hawaii
417 S. King St.

Honolulu, HI 96813

RE:  Rule 17(d)(1)(iii} Proposed Amendment
Dear Mr, Branham:

The HSBA Board respectfully requests that the Court nof implement the proposed amendment -
to RSCH 17(d)(1)(iii) which would require insurance disc[osurelpostmg on the HSBA website.
We note that proposed changes to HRPC 1.4(c), contained in the proposed revisions of the
Hawaii Rules of Professional Conduct which have been forwarded to the Court but not yet
posted for comment, would require attorneys to inform clients in wntlng of the absence of certain

levels of insurance. (Attached)

Since both of thesg rules deal with the disclostre of the existence of malpractice insurance, we
suggest that implementation of the currently posted amendment is premature and that issues
regarding insurance disclosure to the public and to the client should be considered together.

In addition, the proposed amendment to Rule -17(d)(1)(iii) would require staff and financial -
resources in programming our online renewal software and the interface between the-database
and the website directory which may be mooted by the subsequent review and implementation
_of the HRPC revisions.

This request is procedural and does not include our concerns whether mere disclosure of the
existence of insurance on a given-date (the renewal date) without more, actualty
protects the client or the public.

We are attaching an analy31s of a similar proposal done by the Texas Bar which addresses
concerns w1th such disclosure. . .

Thank you fgr the opportumty {o comment.

1

Sincerely,
Z P
Lyn Flanidan

Attachments:
HRPC Proposed Rule 1.4
Texas Bar materials

1100 Alakea Street, Suite 1000 * Honolulu, Hl 96813 * Phone: (808) 537-1868 * Fax: (éOS) 521-7936 ~ Http://HSBA.org



Raisig the B_ar n Fthicses

by Fanet S. Huni, Chigf Disciplinary Counsel

The Annual Statistical Sunrmary of
the Office of Disciplinary Counsel
(“ODC”) summarizes the number,
nature, and disposition of "complaints

received by ODG during the calendar

year of 2009, : .
ODC received 405 new gncvanccs
in 2009; B8 were immediately closed for
a_failure to allege any violation; 317
proceeded to investigation which result-
ed in the docketing of 111 cases; the
' remaining 9206 E{atters were either
closed or are still under investigation.
Communication was still the most
frequent complaint by clients, followed
by failure to deposit funds into the client
trust account, interference with justice,
conversion, commission of crime, and
abandonment.
" Clients file the most complamts
followed by ODCG (bascd upon informa-

tion independently corning to our atten-

tion), and lastly, attorney comnplaints. -
A total of 293 complaints were

closed in 2009, 213 of which were "

closed under the new system prior to
docketing, and only 17 of the docketed
" matters actpally resulted in the imposi-
tion of public discipline for three attor-
neys,
The annual statistical summary is
presented below:

ODC STATISTICAL REPORT FOR. 2009

I. COMPLAINTS DOCKETED BY SUB-
JEGT CATEGORY

© A, PERFORMANCE

1. ADARAONTRENL cvvueerrrveresresermensesserssssesseneras 5
2. ADUSIVENESE 1.nmrriaririvens oo worseanens O
3. Communication{phone calls, letters, etc) ... 28
4. INCOMPELENCE 1uurvvstrecnrcnresseseremccreraspsenceens 4
5. Misrepresentations to client .. !
6. Misrepresentations ta 0thers wumeierersmscans 11
7. Improper withdrawal from . -
ernployment Centtres s rmi s st bttt s 1
8. Improper disclosure of confidential
information .

9. Conflict of Interest...
i0. Impropcr contact thh opposing parb,r PO
ll Other ... JE

O O W~
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U‘*-an-—-w

B L R

. FEES
+ ExGessive fEes e st 1
. Failure to return unearned portion .. . 2
. Improper referral fees comvreinennnae . 0
. Fee dispute, no unethical conduct ... - O
e OHNER ot 0
FUNDS AND PROPERTY
. Gommingling ..., LI 4
. Conversion ......... Srtrennsmeisen et anasses .7
. Failure 10 aCC0UnE ..o itsresssie e raess s ¢
. Tailure to depositin trust account ............... 16
. Failure to maintain records ..erremeiemerenn 1
. Failure to promptly pay out .ccoeericncecarnans 2
. Withdrawal of. funds in dispute . e 2
. Improper payment to clent .....cermeerinerans Y
. Improper assertion of lien on client's
PIOPEILY teereecemeee e venresas s nnneyenaes 0
10, Failure to deliver property promptly ........... 2
11. Other - O

D, SOLICITATION
1. In-Person Solicitation ....... varaiieetnnemnenerenresaes
2. Direct Mail Solicitation
3. Other.ovrevrinseniens

. ADVERTISING
. False, fraudulent, deceptive, or misleading ... 0
. Specialization

© =

INTERFERENGE WITH JUSTICE
. Advising viclation of law ............ neteamracenserere 0
. Appeal in bad faith '
. Advising witness to hide, supprcssmn
of evidence, bribing witness ..u.ieisins 1

LN -

4. Aiding unlawfiil practice of law ... w2
5, Disobedience of court order ... w1
6. Disrespect of COURt .ovnnnnmmnssnenssartssnserenn 0
7. Gifts to officials ..o Garsesnsessesemnenaneannrinss 0
8. Harassment, ¢tlaim not warranted v 1
9. Misrepresentations to court ... .1
10. Threaten ciminal prosecution ... o -
1. Abuse of process {sham or groundless

lawsuits, etc)} ...... .
12, Prosecutorial miscondct v
13, Tmproper contact with tribunal .,
14, Use of perjured testimony or false

evidence
15, Tmproper trial publicity
16. Other e
G. FRAUD
1. Scheme to effaud ... oo vrmmsuvesssssserssssereerns 1
2. OHhEr s i mmesrs s s s 0
H. PERSONAL BEHAVIOR AND CRIMES
1. Commission of CHME .ovuevecceeniirssnrnscsneneenens 6
2. Failure to honor agreement or stipulation ....
3. Offensive language or actions . 0
4. Extortion or intimidation ......... w0
5. Coercion to abtain payment/fee ... ... 0
6. Abusive eollection practices i mmmrmssonn: ]
7. Failure to pay bills {court reporters, expert

. WItIESSES, EEC.) wnrecircemsinscventsnsan s snsen s 0

TOTAL GOMPLAINTS
DOCKETED IN 2009 .....concrconerrsrerr 111

II. COMPLAINT SOURCES

1. Clients

2. Aftorneys ...,

3. Judges..............

4. Court RepOrters e rmmeevmenssessessneeceenes 0
5. Bar AsSociation . ..resesescrsesniersenssseessesssces o]
6. Office of Disciplinary Counsel .9
7. Attorney General ....unneve.ee.. . 0
8. Other Governmental Agencies w5
9. Opposing PArty ......c.ccouspeerumemmesssssisesiessines 4
10. Anonymous

11. Member of the'Pablic v..wumierrniiensensiens 1
12. Other............. 13
TOTAL GOMPLAINTS 111

III. NUMBER OF ATTORNEYS CGOM-
PLAINED AGAINST BY '_I\'UMBER OF

YEARS IN PRACTICE
Number of Years Number of
In Practice Attorneys
Lessthan 1-5 years ‘ .30
6210 y2ars wieeceeecuas rreeteeneasess et snrrssane 2
11-15 years ... ; . 4
16 - 20 years : : 6
21 - 25 years ...... : g
26 - 31 YOAS cunrereecsrisssarasenintmiensrmr e seresssmses 26
‘Pro-Hac Vice Admiftees .oniereiiesecermeenecerane a
" TOTAL . 50

V. NUMEBER OF ATTORNEYS COM-
PLAINED AGAINST BY NUMBER OF
COMPLAINTS PER ATTORNEY

No. of Attorneys with 1 complaint: 37
No. of Attorneys with 2 complaints: 4
No. of Attorneys with 3 complatnts: 1
No. of Attorneys with 4 complaints; 2
No, of Attorneys with 5+ complaints: 6

VI. COMPLAINT DISPOSITION

No, of 1\:0. of
Attorneyy Complaints
Disbarment 1 1
Resignatonin Co
Licu of Discipline 1 15
Public Censure | . 1
Informal Admonition 11 il
Dismissed or Dismissed *
with Caution 29 52

COMPLAINTS CLOSED 1N 2009: 80

COMPLAINTS PENDING AS OF
12/31709 wccviiniinirnrinnns 170
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Eugene Uemura

FORMAIL OPiNION NO. 43 (Of Counsel)
(Amended April 29, 2010)

This Opinion addresses the use of the title “of counsel” on
letterhead, business carxds, advertisements, telephone listings, and office.
signs or in other circumstances whexre there is a representation to the public
that there is some relationship between the lawyer and law firm in question.

As used - herein, the term “of counsel” refers to an actively-
licensed lawyer who, or a law firm which, has a continuing, closge, and
_regular relationship with another lawyer or law firm. Any jurisdictional
limitations on the practice of the “of counsel” lawyer or law firm must be
stated on the affiliated firm’s letterhead and other public communications in
which the name of the “of counsel” lawyer or law firm is included. It should
be noted that there are other variations on the “of counsel” title to which
this opinion. may apply as long as it refers to the type of relationship
described herein. These titles way include the designations “counsel,”
“gpecial counsel,” “tax [or other'specialty] counsel ,” or “senior counsel.”

The use of the title “of counsel” in 1dent1fy1ng the relationship
of a lawyer or law Ffirm with another lawyer or law firm is permissible as
long as the relationship between the two is a continuing, close, and regular
relationship and the use of the title is not false or misléading.

.Y+ This oplnlon is based on the prohibition. agalnst misleading
repreésentations found in HRPC 7.1 and HRPC 7.5. HRPC.7. 1 provides that "[al
lawyer shall not make a false or misleading communlcatlon about the lawyer or-

the lawyer’s services.” HRPC 7.5 states that “[a] lawyer shall not use a
firm name, letterhead or other proféssional designation that wviolates Rule
7.1.% The prohibition against mlsleadlng representation would be violated if

the “of counsgel” title, or one of its wvariants, was used to dezcribe =z
relationship other than one which is continuing, close, and-regular.

DATED: Honolulu; Hawai‘i, April 29, 2010.
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HON . gzi,;iFFORD L. 'NAKEA (RET.)
CHAIRPERSON, DISCIPLINARY BOARD
OF THE HAWAI'I SUPREME COURT

Corrected on May-14, 2010



Supreme Cowrt of Hawaii
Attorneys and Judges Assistance Program
Steven B. Dixon, JD, Executive Director
801 Alakea Street, Suite 209
Honolulu, Hawaii. 96813
(808) 531-2880; (800) 273-8775; fax (808) 521 7224; ¢: (808) 285-2307
sdixon(@interpae.net; www.hawaiiaap.com

Members of the Hawai’i Supreme Court_(_loxﬁnﬁssion on Professionalism
October 15, 2010 RE: Agenda item V and AAP

Welcome Chief Justice Recktenwald and Commission Members:

Attached to this introductory note is a copy of Hawaii Supreme Court Rule 16
which was originally adopted by the Hawaii Supreme Court in 1989 in response to -
concerns discussed at the 1989 National Conference of Chief Justices.

) Also attached is a copy of portions of a resolution adopted by the 1996 National
Conference of Chief Justices.
: Also attached is the 2006 American Bar Assocxaﬁon Commission on Lawyer
Assistance Programs (ABA CoLAP) evaluation of the Hawaii Supreme Court Attorneys
and Judges Assistance Program (AAP).
Hawaii’s AAP is highly regarded on the national level. This is primarily because
the initial draftsmen of RHSCT 16 did such a good job,.our Rule 16 has been a drafting
model for many other states’ programs. Older studies reported in the Journal of the
- American Medical Association report that about 10% of the population at large is
impaired by one or more of the diseases of clinical depression, stress disorders,’
alcoholism and/or addiction. -Current medical studies adopted and dccepted by the
American Medical Association and the American Bar Association tell us that 15%-18%
of lawyers are impaired by one or more of these diseases. We can thercfore say with
confidence that more than 460 practicing Iawyers in Hawaii are impaired by one or more
of these diseases. We know impaired lawyers injure their clients, and injure the public

perception of the legal profession and system and injure their offices, partners, fanullps
and themselves.

RHSCT 16 makes AAP particularly useful because the Rule glves AAP the duty
of confidéntiality and the client lawyer, UH law student, or Hawaii judge, legal privilege
against discovery. As AAP Executive Director I do'about 2-4 formal interveitions a

- year, as articulated by Rule 16. When doing a formal intervention I do inflict emotional
distress and interfere with contractual relations by strongly encouraging an impaired -
lawyer into diagnosis, treatment, and recovery. Rule 16 provides the necessary civil .
immunity to allow the AAP to do our job. We are currently assisting in the - protection of
the public, and the recovery of impaired lawyers by receiving:14 lawyer réferrals from
the minor miscénduct program of the ODC; and other referrals and interventions, into a
formal contract of assessment and monitoring. In addition, we average well over 100-
client contacts a month from lawyers, Judges and UH law students. As always, let me
know How we can help.
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2. 7. Procedure

(@) Investzgatmn. All mvestlgat:ons whether upon comp]amt or otherwise, shall be conducted under the
superwsmn of Counsel. Each investigation shall be confined.to the facts of the grievance and matters reasonably
related thereto that could be violations of the Hawai‘i Rules of Proféssional Conduct or other Rules of the Supreme
Court that regulate the: practice of law. Upon motion, an attorney subject to an investigation may seek protective-
" orders in the first instance from the Board and, if denicd, then, within 10 days thereafter from the supreme court.
Uponthe conclusion of an investigation, Counsel shall recommend dismissal, informal admonition of the attorney
concemed, ‘the institition of non-disciplinary proceedings for minor misconduct,‘ or the institution of formal
disciplinary proceedings before a hearing committee or officer. Counsel’s recommendation shall be reviewed by one
of the two members of the Board ‘assigned for'that purpose. If the initial reviewing member. of the Board approves
Counsel's recommendation, it shall be implemented, If the reviewing member of the Board disapproves-Counsel's
recommeridation, Counsel may request: further review by the other reviewing member of the Board. In the event of
such second review of Counsel's recommendation, the decision by the second reviewing member of the Board shall
be final. The member or members of the Board who review Counsel's recommendation shall be disqualified in any
formal disciplinary proceedings in relation to the same aileged misconduct. '

(b) Minor misconduct.-

(1) Notw:thstandmg the provisions of Rules 2.2 and 2.3, any aci-or omission by an attorney wh:ch although
violative of the Hawai‘i Rules of. Professional Conduct, is of a minor nature may be resolved by way of non- -
disciplinary proceedings or dismissal. -

(2) In the absence of unusual circumstances, misconduct shail not be regarded as'minor if any of the following -
.. conditions exists: - A

(i) The misconduct.involved mxsapproprlatlon of a client's ﬁmds or property -

(i) The misconduct resulted in or is likely to result in actual prejudice (loss of money, legal rights, or valuable
property rights) to a client or other person. :

(i) The respondent was publicly disciplined within the past 3 years,

(iv) The misconduct involved is of the sarme nature as mlsconduct for which the respondent was dlSGl'pllIled
withirn the past 5 years. -

(v) The miisconduct included dishonesty, misrepresentation, deceit, or fraud on the part of the respondent.

(vi) The misconduct constituted the commission of a felony under applicable law. .

3) Subject to the. provnslons of Rule 2.7(a), Counsel shall, in Counsel's sole discretion, exclusively determine
whether a imatter constitates minor misconduct. In that event, Counsel may reach’ agreement with the respondent to
submit the matter to. non-disciplinary proceedings. Such proceedings may consist of fee arbitration, arbitration,
mediation, lawyer practice assistance, substance abuse recovery programs, psychologlcal counseling, mentoring, or

- any other non-disciplinary proceedmgs authorized by the supreme court. Counsel shall then refer the matter to the:
agency or agencies authorized by the supreme court to conduct the proceedings. !

(4) If the respondent enters. into an agreement for referral to a minér misconduct program estabhshed by the
Hawai‘i State Bar and-enters into a mentoring relationship, all records’and information maintained by the mentor
relating to the minor misconduct of the respondent shall be deemed confidential and shall not be disclosed to the
Counsel, the Board, the suprenie court or.any other person and shall not be subject to dxscovcry or subpoena unless
such confidentiality is waived- in writing by the respondent; provided; however, that the mentor may compile and
disclose to Counsel a final report summarizing the mentoring program and the completibn thereof to the satisfaction
of the mentor. The mentor and the respondent have a privilege to refuse to disclose information shared or provided
between the rnentor and the respondent The limitations on d1sclosure set forth in this section will not apply to
information re]atmg to the respondent’s fallure to cooperate wfth the mentormg program, or with a respondent’s
unsuccessful completlon ofa mentonng program.

(5) If Counsel shall fail to reach agreement with the respondent: to subm:t the matter. of non-disciplinary -
proceedings, Counsel may undertake or resume disciplinary proceedings. -

{6) If the respondent shall fail to comply with the terms of the agreement, Counsel may undertake or Tesume
“disciplinary proceedings.-



. 7) If the resl:)ondent shall fulfill the terms of the agreement, Counsel shall dismiss the disciplinary.
proceedings.

]

Raule 16. ATTORNEYS AND JUDGES ASSISTANCE PROGRAM. _

16.1. Purpose; scope. .

‘(a)- The purpose of the Attorneys and Judges Assistance Program ("AAP") is to provide immediate and
contmumg assistance fo attorneys who practice law in the State of Hawai‘i, judges of.the courts of the State of '
Hawai‘i, and law students of the Umvermty of Hawai‘i at the Richardson School of Law (law students) who suffer
from problems, disability or unpanrment which affect their professional performance for any reason ("impairment"),
including but not fimited to excessive use of alcohol or drugs ("substance abuse"), physical or mental illness, or
other infirmity. Professional performance is affected when .an attorney, Jjudge, or law student is-incapable of
devoting the time and atteiition to, and providing the quality of service in, his or her law pract:ce Judicial duties, or
law- studies-which-is- necessary-to-proteet-the interest of-a- ehent~l1t1gant, or-law school-career. -~ ~

(b) The AAP shall consist-of at least the following categories of programs. ’

) VOLUNTARY PROGRAM. A voluntary program’ addressmg "self-referrals"” entenng treatment w1thout the'
formal prior intervention of the AAP, .

(2) INTERVENTION PROGRAM. A program primarily addressing attorneys, judges, and law students who are not
"self-referrals" and who have not yet been the subject of a complaint that warrants a disciplinary petition, but whose
impairment affects their professional performance and may put them at risk of diseiplinary actlon 1f the 1mpa1rment
* continues. .

(c) AAP shall not provide treatment to impaired attorneys, judges, and law students but shall instead provide
education and’ guidance concemiing substance abuse, refer impaired, attorneys, judges, and law students to
appropriate substance abuse and/or mental health treatuient providers, and provnde emotional support to impaired
attorneys, judges, and law students. ‘

(Added qﬁéctzve July.7, 1989; amended December 12, 2006 effective January 1, 2007.)

16.2. Attorneys and Judges Assistance Program Board. :
(a) The supreme court shall appoint from nominations submitted by the Nommatmg Committee of the Hawzu i
' Supreme Caurt a board to be known as the "Attomeys and Judges Assistance  Program Board of the Hawai‘i
- Supréme Couit! " ("Board") which shall consist of nine (9) members, one of whom shall be designated by the Board -
- as chairperson. Six (6) members shall be attorneys licensed to practzce in the State of Hawai‘i and three 3)
- members shail be judges of the State of Hawaii.
(b) All members shall be appointed to staggered three-year terms; however, to maintain a board with staggered .
terms, initial appointments ‘may ‘be for less. than three years. Members shall receive no compensation for their
services but may be refmbursed for their traveling and other expenses incidental to the performance of their duties,
(¢) Board members shall refrain from taking part in any proceeding in which a judge, similarly situated, would
- be required to abstain. If, in any given case, it shall.become néecessary for the continuation of a case, or the, orderly
operation of the Board, the supreme court may appoist, for that case only, one or more ad hoc members as it deems
" necessary. Each ad hoc member shall fulfill all the responsibilities of a Board member. =~
. (d) The Board shall exercise the powers and perform the duties-conferred and lmposed upon it by these rules,
including the power and duty:
(1) To take such action.as shall be appropnate to effectuate the purposes of these rules.
(2) To appoint an administrator (whether an individual or a professional assistance organization) as may from
time to time be required.to properly perform the functions hereinafter prescribed. The administrator is hereinafter
" referred to as "Director.” The Director shall implement and administer all of the programs under this rule.
(3)To adopt rules of procedure governing the Board and committees which are not mcon51stent with these rules.
(4) To receive from the Bar the fees collected under Rule 17(d) (3) (iv); to prepare and maintain appropriate
accounting records showing the receipt and disposition of those funds which records shall be sub_;ect to audit; and



to prepare an annual budget for the expenditure of those funds; to develop appropriate fi naneial policies for
managing all of the fiinds received by the Board; and to propose an annual fee as follows:

() submit, no later than September 15 each year, the developed budget, financial policies, and fee structure to.
the Hawai‘i State Bar to allow an opportunity for meaningful” rev1ew analysis, input, and comment by the Hawai‘i
State Bar prior to submission to the supreme court;

- (1i) to receive written comments 1f any, from the Hawa1 i State Bar rega:dmg the budget, f nancial polxcxes and

. fee structure;

(iii) to reply in a timely. fashion in wntmg to any writtéh commerts from the Hawai‘i State Bar regarding
section (ii), provided the comments were received no later than Otctober 15; and d

~ (iv) to submit, no later than November 1 of ¢ach year, the budget, fmanelal policies, and annial fe¢ along with
any and all written comments received from the Hawai“i State Bar, and any replies thereto, to the supreme couirt for
its review and approval.

(Added effective July 7, 1989; amended Februanz 7, 1992, effective February 7, 1992; amended April 8, 2002,
effective July 1, 2002; amended May 12, 2003, effective July 1, 2003 Jfurther amended October 16, 2007, eﬂ%ctwe
December i, 2007) .

16.3. The director. :

The Director shall be a trained counselor or an attorney who is a recovering substance. abuser and has not used -
alcohol or drugs for at least'five years. A "trained counselor" shall have education; training or experience in the
evaluation, counséling or management of persons who are impaired due to substance abuse or physical or mental
illness. The Director shall administer the AAP and shail perform such duties as d1rected by the Board.

_ (Added effective July 7, 1989.) ‘

16.4. Voluntary program.
(a) The Director shall administer the Voluntary Program of the AAP in accordance with pollcles and procedures
adopted by the Board. -
: (b) The Director shall provide a source of evaluation and treatment for attorneys, Judges and Iaw students who
on a strictly voluntary basis, desire to avail themselves of such services.
(c) Attomeys, judges, and law students who voluntarily seek asmstance from the AAP shall be evalugted, .
- provided education and guidance concerning substance abuse, refeired to appropriate substance abuse or miental
health treatment providers, and prov1ded emotional support by attorneys and judges who are recovenng substance
abusers.
' (Added eﬁ‘e’zctzve July 7, i 989; amended December 12, 2006, eﬂecrrve January 1, 2007.)

' 16. 5. Interventlon program. .

‘(a) The Director shall establish a Lawyer Volunteer Committee. Each person appointed to the Lawyer Volunteer
Committee shall be an attorney, judge or trained counselor.

(b) Intervention is defined as the process of interrupting impairment. by utilizing information, confrontation,
counseling and motivation techniques to facilitate entry into.diagnosis, treatment and rebabilitation.

(¢) The Lawyer Volunteer Committee -is’ established as a committee to utilize intervention exclusively with -
attorneys, - judges, and law students who are impaired to facilitate their entry into -diagnosis, treatment a‘ld
rehabilitation. -

(d) The Director and/or Lawyer Volunteer Committee shall review all information .submitted regarding
potentially impairéd attorneys, Judges and law students and - make a determination of the appropriateness of
intervention.

(Added effecz‘zve July 7, 1989; amended December 12, 2006, effective Janumy 1, 2007)

16.6, Confidentiality; privilege not to disclose.



(a) The identity of any person who provides information. to the Drrector or Lawyer Volunteer Commlttee shall -
"be confidential and shall not be subject to discovery or subpoena. : .

(b) All records and information maintained by the Director, the Lawyer Volunteer Committee or their agents, _
employees or members relating to matters that are being or. ha\re been reviewed and evaluated by the Director or
Comntittee shall be confidential and shall not be revealed to: the Board, the supreme court or any other person and
shall not be subject to discovery or suprena provided, howeVer that the Director may compile and disclose to the
Board statistical information, devoid of all identifying data, relating to the AAP.

(¢) A participaiit in the AAP has a privilege to refuse to disclose and to prevent any other person from disclosing
information provided to or maintained bY the AAP. A "participant” shall include, but not be limited to, the Director,
any.employee or agent of the AAP, members of the ‘Board, members -of the Lawyers Volunteer Committee, and
attorneys, judges, and law students seeking asmstance under the AAP.

(Added eﬁ‘ecttve July 7, 1989; amended December A2, 2006 eﬁ%ctwe Janumy 1, 2007 y,
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16.7. Immumty -

Notw:thstandmg any other provision of law or rule to the contrary, there shall be no monetary liability on the
part of; and no cause of action for damages shall arise against, any, person for providing information to the Director
or Lawyer Volunteer Committee; and there shall be no monetary liability on the part of, and no cause of action for
_ damages shall arise against any participant in the AAP for any act or proceeding tndertaken or performed within
" the scope of Rule 16. For the purposes of this rule, the term "participant” includes employees, agents and volunteers
of the AAP, and shall also be deemed to include the ofﬁcers d:rectors and employees: of the Hawan 1 State Bar~
Association,

(Added ejj"éctrve Ju{y 7, 1989; amended February 7, 1992, effective F. ebruary 7, 1992y

16.8. Deléted.



Préfécg

This volume and ifs companion volume, The Lawyer Regulation Handbook, coalesced out of
two separate but related endeavors. On August 1, 1996, the Conference of Chief Justices passed
a resolution for a National Study and Action Plan Regarding Lawyer Conduct and
Professionalism, In the resolution, the Conférence acknowledged a significant decline in lawyer
professionalism over the past several decades had resulted in decreased public confidence in the
legal profession and in the justice system generally. The Conference—which has always
maintained that state supreme courts.possess plenary authority to regulate the bar and-supervise -
state trial judges—concluded thiat, despite soine recent efforts to improve lawyer professionalism,
a much more coordinated effort by state supreme courts was urgently needed. The resolution
called for the Conference to examing state court programs that encourage professionalism among
lawyers and to develop a national action plan t6 bolster appropriate judicial oversight of and
support for such programs, . :

In addition, with grant funds provided by the State Justice Institute, the American Bar

" Association Center for Professional Responsibility planned to present a conference to encourage
states to study the new ABA Model Rules for Judicial Disciplinary Enforcemént. The Model
Rules, approved in 1994 by the ABA House of Delegates, express basic policies designed to
enhance the effectiveness of the judicial disciplinary system while protecting the rights of judges
who are the subject of complaints..'Ghief Justice E. Norman Veasey (Del. S. Cf), Chair of the

- Professionalism and Lawyer Competence Committee of the Conference of Chief Justices, and
Raymond R. Trombadore, Chair of the ABA Standing Committee on Professional Discipline,
met and determined that a conference covering both topics, directed at state supreme court chief
justices, would be advantageous. That conference, held at Rancho Bernardo, California in-
March 1997, provided a unique opportunity for the chief justices to discuss [with national bar
leaders] programs, recommendations and initiatives relating to. their regulatory authority over the
bar and their supervisory authority over the judiciary. ‘

Because many of the conference attendees were also involved in fulfilling the mandate of the
Conference of Chief Justices' resolution, the discussions that began at Rancho Bernardo flowed -

_naturally into the deliberations about the appropriate clements of a National Action Plan on
Lawyer Conduct and Professionalism. Likewise, many of the materials prepared for the Rancho
Bernardo Conference provided.a substantive basis for the study of existing professionalism
programs or programs under consideration for adoption. Indeed, an underlying theme of both the
discussions from the Rancho Bernardo Conference and the deliberations on the National Action
Plan is that any appreciable improvement in the professionalism of fawyers and judges will
require a sustained commitment from all segments of the bench, the bar, and the law schools
under the guidance of state supreme courts. It seemed only appropriate, therefote, that the -
proceedings of the Rancho Bernardo Conference and the National Action Plan on Lawyer
Conduct and Professionalism that was ultimately adopted by the Conference of Chief Justices
should be published and disseminated as a single volume. Indeed, it is significant that this
publication came about as a joint effort by the ABA Center for Professional Responsibility, the
Conference of Chief Justices and the National Center for State Courts.
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" A National Action Plan
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A Report of the Work:ng Group on Lawyer Conduct
and Professmnallsm

Adopted by the Conference of‘Chief Justices January 21, 1999 - |
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EXECUTIVE SUMMARY

In resporise to concemns about a pérceived decline in lawyer professionafism and
its ‘effect ori'public confidence in the legal proféssion and the justice system, the
Conference of Chief Justices (CCJ)} adopted Resolution Vil at its 1996 Annual Meeting.
This resolution called for a study of lawyer professionalism and the development of a
National Action Plan to assist state appellate courts of highest jurisdiction in providing
leadership and support for profess:onalism initiatives. With funding by the State Justice
Institute and support from the National Center for State Courts (NCSC) and the
American Bar Association Center.for. Professional Responsibility ("Center™), the CCJ -
Commiitee on Profeesnonalism and Lawyer Competence ("Commlttee“) carned out the

_ resolution.

~ Under the direction of the Committee, the NCSC and the Center surveyed state

- courts, bar associations and othér legal organizations, and ABA accredited law schools
concerhing professmnallsm and legal ethics programs in each state and solicited their
- opinions about the support that-such programs need from state supreme courts,
Summaries of the responses were pravided to a Working GI’OUp of 30 judges and
tawyers who made recommendations about spegific initiatives that should be included in
the National Action Plan. In August 1998, a draft of the National ‘Action Plan was °

- distributed to a wide variety of legal and judicial organlzatlons and made available from
the NCSC website for public review and comment.. Based on comiments received, the
Working Group finalized the National Action Plan for submissiori to the CCJ for
consideration at its. 1999 Midyear Meeting. \

The report consists 6f three sections. Section I-¢ontains a detailed description of
the lnstltuttonal and individual responsmlhtles of the bench, the bar, and the law schools
in promoting lawyer ethics and proféssionalism. 'In' the cotirse of conducting the study,

. the Working Group recognized that different components of the legal community ~

influence lawyer professionalism in unique ways. A sustained commitment and
coordinated effort by all of them is needed to effect any meaningful change in the level
of professnonallsm demonstrated by the legal communnty

_ Section Il contains the specific recommendations of the National Action Plan.

The recommendations are organized in the familiar black letter and commentary format -
and address seven specnf‘c topies of lawyer ethics and professmnallsm (A)
- Professionalisim, Leadersh:p and Coordmatlon (B) lmprovmg Lawyer Competence; (C)
Law School Education and Bar Admission; (D} Effective Lawyer Regulatlon (E) Public
Outreach Efforts; (F) Lawyer Professionalism in Court; and (G) Interstate Cooperation.
The specific recommendatlons of the National Action Plan are:

A. Professronallsm, Leadershlp, and Coordination

The appellate court of highest junsdlction in each state should take a leadershlp role

in evaluating the contemporary needs of the legat commuiiity with réspect to lawyer
professmnahsm and coordinating the activities of the bench; the bar, and the law
schools in meeting those needs.. Specn‘lc efforts should include:

» . Establishing a Commnssnon on Professmnallsm or other agency under the

_ direct authority of the appellate court of highest jurisdiction;

« Ensuring that judicial and legal education makes reference to broader social
issues and their impact on professionalism and legal ethics;
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e Increasing the dialogue among the law schaols, the courts and the’ practlcmg
bar through periodic meetings; and ‘
« Correlating the needs of the legal profession — bench, bar, and law schools —
- to identify issues, assess frends and set a coherent and coordmated direction’
for the professmn. :

B. Improving Lawjr‘er Competehce
1. Continuing Legal Education (CLE)

_ Eachstate's appel!ate courf of highest’ jurlsdlctlon should encourage and support |
the development and implementation of a  high- quality, comprehensive CLE

" “program including substantive programs on professionalism and competence,
An effective CLE program is one that: .

Requires lawyer partlclpatlon in contmumg tegal education programs;
Requires that a certain portion of the CLE facus on ethicsand . ,

profess:onalnsm
Requires that all lawyers take the mandated professuonahsm course for

new admlttees,

" Monitors and enforces compliance w:th rieaningful CLE requirements;

Encourages ihnovative CLE in a variety of practice areas,
Encourages cost—oﬁectlve CLE formats;
Encourages the mtegratmn of-ethics and professmnahsm components in

- all CLE curricula; -
. Encourages CLE components on legal pract:ce and office management

skills, including office management technology; and

Teaches methods to prevent and avoid malpractice and unetmcal or
unprofessional conduct and the consequences of failing to prevent and
av0|d such. conduct : .

2. Law Offlce Management

State bar programs should support, efforts toi :mprove law ofr‘ce efficiency.
Effective support includes: )

&

~

Establishing a- Taw office management assistance program, ‘
© Providing assistance with daily law office routines; and
Providing monltormg semces for Iawyers referred from the disciplinasy
system ' .

-

3.. Assistance with Eth:cs Questions

Lawyers should be provided with programs to assist in the compliance of ethlcal
rules of conduct. State bar programs should

L J
*

Estabhsh an Ethics Hotline; -
‘Provide access to adwsory apinions on the Web ora compact disc (GD);

and”
Publish annotated volumes of professionat conduct,
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4. Assistance to lawyers with mental health or substance abuse problems

" Lawyers need a forum to coitfront their mental heaith and substance abuse
problems. State bar programs should:

Create a Lawyer Assistance Program (LAP} if one does not exist;
Fund the LAP through mandatory registration fees;
Provide confidentiality for LAP programs;
Establish intervention systems for disabilities and impairments other than
substance ahuse or expand existing LAPs to cover non-chemlcal
) dependency impairménts;
+ Provide monitoring services for lawyers referred from the disciplinary
system; and -
« Provide career counseling for lawyers in tiansition.

‘5. Lawyers Entering: Practice for the First Time— Trénsiti-o'hal Education '

JudlClal teadership should: support the development and lmp!ementatlon of
programs that address the practical néeds of lawyers immediately after adm:ss:on
to the har. Efféective programis for newly admitted lawyers

..» Mandate a course for new admittées that covers the fundamentals of law
practice;
» Emphasize professionalism;
« Increase emphasis on developing post-graduation skills; and
+ Ensure the availability of CLE in office skills for different office settings. '

B. Mentormg
Judicial leadership. should promote mentoring programs for both new and
establ:shed lawyers.. Effective programs:

Establish mentoring opportunities for new aidmittees,

Establish mentering opportunities for solo and small firm practitioners;
Provide directories of Iawyers who can respond.to questlons in different
practice areas;

Provide networking opportunities for solo and small firm law,ers, and

+ Provide technology for exchange of information.

C. Law.School Education énd Bar Admissibn
1. Law Schoot Curriculum .

In. preparmg law students for legal practice, law schools should prowde students
with the fundamental pnnc.lples of profess:onahsm and basi¢ skills forlegal
practice.

2. Bar Examination

The subject areas tested on the examination for admlttance to the state bar should:
reflect a focus on fundamentat competence by naw lawyers.
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* 3. Character and Fitness Evaluation

LLaw schools should assist bar admissjons agencies by providing complete and
- accurate information about the character, and fitness of law students who apply
for bar admission. ‘ ' o

4, .Bar_Admissién Procedures

- Bar admissions procedures should be designed to reveal instances of poor
character and fitness. If appropriate, bar applicants may be admitted on a
conditional basis. - o o

D. Effactive Lawyer Regulation
1. Complaint Handling . A .
Informiation aboiif the state’s system of regulation should be-easily accessible and
presented tolawyers and the public in an understandable format. T he.disciplinary

‘agengy, or central intake office if separate, should review complaints :
expeditiously. Matters that do not falf under the jurisdiction of the disciplinary

_ agency or do not state facts that, if true, would constitute a violation of the rules

“ of professional conduct should be promptly refefred to a more appropriate
mechanism for resolution. Complainants should be kept informed about the
status of complaints at alt stages of proceedings, including explanations about
substaritive decisions made concerning the comptlaint, - - “

2. Assistance to lawyers with ethics problems or "minor" misconduct (.e._g.; acts of
lesser misconduct that do not warrant the imposition of a disciplinary sanction)

The state's system of lawyer regulation éh_ould include: procedures for referring
matters involving lesser misconduct to an appropriate remedial program. Such
procedures may inghude: L : . . ‘

Re¢juired participation in-a law.office management program;
'Required paiticipation in a lawyer assistance program; _
Enrollment in-an "ethics school™ or other mandatory CLE; and
- - Participation in-a fee arbitraticn or mediation program. - -

e s s .

" 3. Disciplinary Sanctions - - - :
The range of disciplinary sanctions should b2 sufficiently broad to address the
_relative severity of tawyer misconduct, including conduct unrelated to.the lawyer's
legal practice. Disciplinary agencies should use avaifable national standards to.
. ensure interstate consistency of disciplinary sanctions. All public sanction
‘should be reported to the National Lawyer Regulatory Databank of the American
Bar Association. - o

4. Lawyers' Funds for Client Protection ‘

The state’s system of lawyer regulation should include a Lawyers’ Fund for Client
Protection to shield legal consumers from economic losses resulting from an -
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attorney’s misappropriation of law client ancl escrow money in the practice of law.
Ru!es or policies of the appeliate court of highest jurisdiction should

. Provnde for a'statewide client protection fund;

» Requiré that the fund substant:ally reimburse losses resultmg from
dishonest conduct in the practice of faw;
Finance the fund through a mandatory assessment on lawyers; -
Designate the fund’s assets.to constitute a.trust; '
Appoint a board of frustees, composed of Iawyers and lay persons, to
administer the fund; and’

+ Require the board of trustees to: pubhcaze the fund's excstence and
activities.

5. Other Public Pro.tection'Mea'sures_'

The state’s system of lawyer ragufation should include other appropriate
measures of pubhc protectlon Such measures that the Court should enact.
include;

. Mandatmg financial recordkeepmg, trust account mamtenance and

: overdraft notification;
.« Establish a system of random audits of trust accounts;

Requlrmg lawyers who seek court appomtmants to carry malpractice
-insurance;

Collect annual information on lawyers' trust accounts,

Studymg the possubrllty of recertification; . .

Providing for interim. suspension for threat of harm; and
Establishing a 30- -day no contact rule.

6. Efﬂclency of the Dlsmplmary System .

The state system of Iawyer regulation should operate effactively and effi c:ently
The Court should enact procedures fori improving the system s eff‘clency,
including:

. Prowdmg for dlscretlonary rather than automatic review of hearing
© committee or board decisions by the Gouit; :
Providing for discipline on consent;
» Reéyuiring respondents to disciplinary-investigations to be reasonably
cooperative with investigatory procedures,
Establishing time standards for ¢ase processing; .
Periodically reviewing the system to increase efficiency wiiere necessary;
» Eliminating duplicative review in the procedures for determining whether to
file formal charges;
+ Authorizing disciplinary counsel to dismiss complaints summarily or after
investigation with limited right 'of coimplainants to seek review; -
‘e Using professional disciplinary counsel! and staff for.investigation and
prosecution and volunteers on boards and hearing,committees;
« Providing appropriate fraining for afl involved; and
s Incorporating disciplinary experiences in CLE cutricula.
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7.

Public Accwntablllty

The public should have access to information about the system of lawyer
regulation including procedures, aggregate data concerning its operations, and
lawyers® disciplinary records. Laypersons should be mciuded on disciplinary -
hearing panels and boards. Other measures to ensura publlc accountability of the
disciplinary agency include: :

Making written opinions avallable inall cases, o
¢ ~Makirig formal disciplinary hearings open to the public;
« . Collecting and making avallable mformatlon on fawyers malpractlce
insurance; and .
.- Speakmg about the dascuplmary system at pubhc gathermgs.

E. Public Outreach Eﬂ'Orts

1.

2,

4

Publ:c Educatlon

Judges, Iawyers and bar programs should provide more public understanding of
lawyer professionalism and ethics by developing and implementing publlc
education pragrams. Effective public education programs should:

« Emphasize Iawyer professwna!lsm in court communications wuth the

public,

¢ Provide a "Public Llalson" offi ce or officer to serve in a clearinghouse

~ function; -

o Distribute public educat:on materials in places commoniy accessible to the
public;

+ Inciude public speaking onthe topic of professmnallsm on the agenda for
bar association speaking bureaus;
. .- Encourage a more active role between educational mstltutrons and
organizations and the justice system, and
» Educate the legisiative and execufive branches of government about
:ssues related to.the iegal profession and the ]ustlce system.

.

Pubtlc Partlclpatlon

The participation of the public should be supported in all levels of court and bar

institutional pollcynmaklng by judges, lawyers, and bar’ programs. Judges,
Iawyers and bar progranis should:

s Publicize the nomination and appo:ntment process for public -

. representatives on court.and bar committees;

+ Once appointed, provide lay members:access to the tools necessary for
effactive participation; and

« Provide adequate fundmg on an ongomg bBSIS

Public Access to the Justice System .

Judges, lawyers, and bar pragrams should encourage public access to the justice
system through the coordination of pro bono programs. Effect:ve coordination of
pro bono programs should: i



"« Encourage judicial support and participation in lawyer recruztment efforts

for pro bono programs;

« Provide institutional support within the court system for lawyer pro bono
service;

+ Establish an "Emeritus Lawyer" pro bono program;

. Prov:de institutional and in-kind support for the coordtnatlon of pro bono

‘programs, and
. Explore fundmg alternatwes to support pro bono programs.

4," Public Opinion
To gauge public opinion about the legal profession and the levet of
professionalism demonstrated by Iawyers, the court and the har should create
regular opportunities for the public to voice complaints and make suggestlons
about judicialilegal institutions. .

- 5. Practice l)evelopment ‘Marketing and Advertising

The judiciary, the organized bar and the law schools should work together to
, develop standards of professionalism in attorney marketing, practice
o development solicitation and advertising. Such standards should:

.= Recognize the need for lawyers to acquire clients and the benefit to the

public of having truthful information about the availability of lawyers;
« Emphasize the ethical requ:rements for fawyer advertlsmg and client

solicitations;
Emphasize the need to be fruthful and not misfeading; and -
Encourage lawyers to employ advertising and other marketing methods
that enhance respect for the profession, the justice systam and the
participants in that system.

F. Lawyer Professionalism in Court
1. Altemative Dispute Resolution Programs
If appropriate for the resolution of a pending case, judges and lawyers should

encourage clients to participate in Alternative Dlspute Resoliition’ (ADR)
_ programs. An effective ADR program should:’ ,

« Ensure that court-annexéd ADR programs prowde appropriate education
for lawyers about different types of ADR (e.g.; mediation, arhitration};

« Establish standards of ethics and profess:onal conduct for ADR

" professionals; -

¢ Require lawyers and parties to engage the services of ADR professionals
who adhere to established standards of ethics and professional conduct;

« Encourage trial judges to lmplement and enforce compliance with ADR-
orders; and .

« Ediicate cliénts and the public about the avallablllty and desnrablhty of ADR
mechanisms. ,
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‘2. Abusive or Unprofessional Litigation Tactics

To prevent unprofessional or ahuswe Iltrgatron tactics inthe courtroom, the court
and judges should

* Encourage consistent enforcement of procedural and evidentiary rules
Encourage procedural consistency between iocal jurisdictions within
states; -

¢ Adopt court rules that promote lawyer cooperatlon in resolving drsputes
over frivolous fi ilings, discovery, and other pretrial matters;

» Encourage judicial referrals to the disciplinary system;

» 'Educate trial judges-about the necessary relationship between judicial

. mvolvement__p pretrlal management and effectrve enforcement of pretnal
orders;

» Encourage mcreased judrcrai super\nsron of pretrial case management

activities; and

. » Establish clear, expectatmns about Iawyer conduct at the very first

opportunlty

3. ngh Profile Cases

In hlgh prof' ile cases, lawyers should refrain from public comment that mrght
compromise the rights of lltrgants or distort public perception about the justice

' gystem.

G. Interstate Cooperatron

The appellate 1 courts of highest jurrsdlctron should cooperate to.ensure conslstency
among junsdrctlons concerning lawyer regulation and professionalism and to pool
resources as appropriate to fulfili their responsnblhttes Specific efforts of interstate

cooperatlon include:

Continued reportlng of publrc sanct:ons to ABA Natlonal Regulatory Data

Bank;
Using the Westlaw Private File of the. ABA Natronal Regu!atory Data Bank;

Inqulrmg on the state s annual registration statement about licenisure and-

_,publlc discipline in other ]unsdlctlons, )

Providing recrprocal recogmtron of CLE;
Establishing regional proféssionalism programs arit efforts,
Recognizingand implementing the International Standard Lawyer Numbermg

' “Systenviéreated by Martindale-Hubble and the American Bar Association to
- {improve reciprocal drscnplmary enforcement and

Providing information about bar admission and admission on motion
{(including reciprocity) on the bar's website.

Section I fl cantains the briefing papers that were prepared for the Working Group
based on the survey responses from:the national study. There are eight briefing papers
in all: (1) Professionalismn; (2) Educational Initiatives; (3) Public Outreach; (4) Litigation
Reform; (5} Bar Admission; (6) Lawyer Support; (7) Disciplinary Enforcement and (8)
Law School Education.
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Appended fo the repoit is Resolution Vil.adopted by the CCJ an August 1, 1996
and copies of the survey instruments that were sent to the courts, various Iegal
organizations, and the deans of ABA accredited law schools.
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INTRODUCTION

The vast majority of lawyers in this country are competent professionals. They
are conscientious advocates of their clients' interests, honest in their representations to
courts and to opposing counsel, civil to their legal colleagues, and generous '
contributors of their time and expertise to their communities. In short, they conduct
themselves according fo the highest dictates of the legal profession. Nevertheless, the
unprofessional and unethical conduet of a small, but highly visible, proportion of lawyers.
_ taints the image of the entire legal community and fuels the perceptionthat lawyer
professionalism has declined precipitously in recent decades. The implications of this

" behavior for the American justice system are exiremely serious in that the behavior

- contributes-to-deereased-public confidence:in.legal and.judicial.institutions. as.well. as
. heightened stress and decreased professional satisfaction for those lawyers who

endeavor to practice in a professional manner.

In response to these concerns, the Conference of Chief Justices (CCJ) adopted
~ a resolution at-its 1996 Annual Meeting calling for a study of lawyer professlonalism and
the development of a National Action Plan to assist state appéllate courts of highest
jurisdiction to reverse this-frend. With funding by the State Justice Institute, the National -
Center for State Courts (NCSC) in cooperation with the American Bar Association
Center for Professional Responsibility undertook a nationat study.to examine state
professionalism initiatives. This report is the cuimination of these coardinated effotts.

 ‘Successful efforts to improve lawyer conduct and enhance professionalistm

cannot be accomplished unilaterally. The gbjective of such efforts is a change in the
very culture of the legal profession. Not only is it important to correct the behavior of |
lawyers who fail o live up to professional norms, itis critical that those lawyers who do
conduct themselves professionally once again become the most visible members of the
legal community. Success requires a sustained commitment from all segments of the
bench, the bar, and the academy. Each plays a different role, both institutionalty and
individually, in their contributions to these-efforts. Section | of this report describes
_these roles in detail.

) Section |l of this. repbrf consists of specific recomnﬁ_endations for state courts to
improve lawyer conduct and enhance professionalism. These recommendations are

‘based on the responses to the survey on professionalism initiatives conducted in the fall '

of 1997. The types of initiatives that have proven effective in the various jurisdictions
cover a broad spectrum of ideas. Many of the recommendations concern programs that
are not new, but were cited by a.number.of jurisdictions as being particularly sffective in
addressing lawyer conduct. These recommendations address all of the areas of |
nrofessionalism that were identified by survey respondents in the national study. In
addition, these recommendations recognize that judges must lead by exargple in

- demonstrating civility and other characteristics of professionalism. An effective system
of lawyer regulation is a necessary base for any efforts o enhance lawyer
professionalism. The obverse applies as well — enhancing lawyer professionalism
should aid the goals of effective lawyer regulation. This report recognizes that each
state's appellate court of highest jurisdiction has ultimate authority and responsibility for

-~ensuring that that base'is sufficient fo protect the public from lawyer misconduct of
every degree — major and minor. - .



- Professionalism is a much broader concept than legal ethncs For the purposes.
of this report, professionalism includes not only civility among members of the bench
and bar, but also competence, integrity, respect for the rule of law, participation in pro .
. bone-and community service, and conduct by members of the legal profession that
exceeds the minimum ethical requirements. Ethics rules are what a lawyer must obey.
Principiés of professionalism are what a lawyer should live by in conducting ‘his or her
affairs. Unlike diséiplinary rules that can be implemented and enforced, professionalism
is a personal characteristic. The bench and the bar can create an environment in which
professionalism can flourish, and these recommendations are intended to assistin that
endeavor. But it is the responsibility of individual judges and lawyers to demonstrate
thls characteristic in the performance of their professional and personal activities.

_ Section |Il of the National Action Plan consists of a'series of brief] ing papers that
were prepared for the CCJ Work;ng Group on Lawyer Conduct and Professionalism.
These briefing papers summarize the state responses to the CCJ Survey on Lawyer
Professionalism Initiatives. They are included for illustration purposes to provide
-additional information about various programs that states have enacted to enhance

tawyer professionalism.



s Publish annotated volumes of professional conduct.

Cemmem‘

. The vast majonty of lawyers make a good faith effort to compiy wrth state legal

. ethics rules. Services should be provided for those who choose to make a gdod faith”
© effort to comply with state ethical rules of conduct. ‘A hotline serves as a forum for

lawyers to direct their ethical inquiries to members of the drsmphnary counsel or othef
qualified bar personnel. State bar programs should use the most efficient services to
comply with demand. For example, Florida has a hotline staff of eight {8) lawyers with
ah increasing demand to hire more personnel Hawaii uses a toll free number to better
serve the outer island members: To.fund this service, New Jersey uses a 900 number.
Ethics assistance programs should provide lawyers with access to information on
jurisdictional interpretations of rules. For advisory opinions to be more readily
- accessible, suggestions includeé Internet sources, state bar web’ sites, and CD-ROM
materials, States also may provrde lawyers with annotations to state rules of:

professional conduct.

4.  Assistance to lawyers with mental health or substance abuse problems

Lawyers need a forum t6 confront their mental health and substance abuse
problems. State bar programs should: :

' Create a Lawyer Assrstance Program (LAP) if one does not exrst _

Fund LAP through mandatory registration fees; :
Provide confidentiality for LAP programs;
Expand existing LAPS to covernon-chemical dependency 1mpa1rments,
Establish intervention systems for disabilities and lmpamnents other than
substance abuse;

» Provide monitoring services for lawyers referred from the dlscaplmary

- system; and-

« Provide career counselmg for Iawyers in transition.

s s o 0 0

Commem’ N
_ Lawyer ass:stance programs have béen very effectwe in offering tawyers support

for alcoholism. But lawyers also need help with chemical dependency (e.g., cocaine,

. marijuana, hercin) and non-c‘remtcal dependency problems (&.g., eating disorders,

depression and suicide, gambling, phobras) The Use of mandatory registratior fees is

suggested to fund LAPs. Registration fee money carn be used to solicit the services of

‘ eXper:enced professao nal mental health providers,

As an incentive for lawyers to take advantage of bar-related programs, they
shauld be entitled to the same type of immunity and confi identiality privileges that exist
in other dependency programs. State bars are also in a position fo intervene where -
outside mental health professionals are not able—LAPs can offer assrstance for
problems commonly associated with the practice of law. :
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Intervention, which entails lawyer confrontation, is essential for an effective LAP.
If a lawyer has chemical dependency problems, for example, volunteers or other.
members of the local LAP may order the lawyer to clear out his or her desk, purse, or
car to search for substances. Or a lawyer who is experiencing non-chemical '
dependency. problems can be monifored by LAP members with periodic. visits to the
Tawyer's office or home. [In addition to intervention services, moniforing can be provided
for lawyers referred from the disciplinary system to ensure corpliance with judicial or
- agency orders. : T :

LAPs also shodld' offer career-counseling for lawyers in transition. Career
counseling can be given to assist lawyers with career.changes to other professions less

. .gtressful thanthe-practice-of-law--Forthese who.no-longer.are-members.of.the.legal.... . . .

profession yetremain in.need of assistance, counseling services still should be
provided. : : . -

. 8. Lawyers Entering Practice for the First Time — Transiﬁonél Education

) N ' .
. Judicial leadership should support the development and implementation of
programs that address the practical needs of lawyers immediately after
admission to the bar. Effective-programs for newly admitted tawyers:

« Mandate a course for new admittees that covers the fundamentals of law
practice; . : ' o
Emphasize professionalism; . . - - - -
o Increase emphasis on developing post-graduation skills; and - .
« Ensure the availability of GLE in-office skills for different office settings.

Comment

Many young lawyers enter legal practice in need. of basic awyering skills, often -
- withaut the support of & largé firm to assist them.during those first transitional years.
This lack of education and support is éxacerbated by a “Rambo” approach to fawyering
that, to newly admitted lawyers, may appear to be the norm rather than the exception.
Many states have addressed these problems by instituting a mandatory practical skills
and professionalism program for gvery newly admitied lawyer. These states recognize
the need for practical skills training that is proactive and is provided after admission
rather than in response to an already existing disciplinary problem. The most useful
practical skills programs also are tailored to the individual needs of diffefent categories
of law.practice: In addition to teaching, basic lawyering skills, these programs should
provide an eppartunity for new lawyers 1o interact with facuilty recognized for a high
degree of professionalism. Making an investment in this type of educational program is
essential to the success of new lawyers and to the image of the legal profession as a '
“whole. - o SR

The vast ma‘joritﬁ of states offer "bridge-the-gap" classes for newly admitted la.wyers,s', o
although the classes themselves vary extensively in the number of topics covered, the _
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HAWATTATTORNEYS and JUDGES ASSISTANCE PROGRAN[ REVIEW
' "~ August 2 - 4, 2006
By
Richard Soden, Esq.; Myer J. Cohen, Esq., and William Leary, Esq.
" A'SERVICE OF THE ABA COMMISSION ON LAWYER ASSISTANCE PROGRAMS.

INTRODUCTION

The Eva'luaﬁon-P'rogra‘m .

In 1988, the ABA Comm1ss10n on Lawyer Assistance Programs (CoLAP) initiated a
national project to confer, with state lawyer assistance programs upon invitation by the
appropnate authonty As part of that project, CoL AP undertakes evaluations of lawyer assistance
programs and the issues they address. The "evaluation process involves sending a team of
individuals experienced in the ficld of peer assistance to examine the structure, operations and-
procedures of the state’s lawyer assistancé program. At the conclusion of its study, the evaluation
team reports its findings and recommendations for the improvement of the system to the lawyer <
assistance program, state bar association, Supreme Court, or other authority that issued the
invitation for the évaluation.

'The team examines the lawyer assistance program in reference to criteria from the
. Gwdmg Principles for Lawyer Assistance Programs (Guiding Principles), adopted by the ABA
in 1991, and the Model Lawyer dssistance Program (Model LAP), adopted by the ABA. in 1995
and amended in 2004. The Principles and Model LAP reflect experience gained by CoLAP in
almost twenty years of conducting program evaluatlons They mcorporate policies and
procedures drawn from and tested by the collective experience of lawyer assistance programs
. throughout the United States and Canada. The consulting team also uses the report-and
recommendations of the 4B4 Commission on the Evaluatlon of Dzsczplmary Enforcement
(McKay ‘Commission), as adopted by the ABA House of Delegates in February 1992, and the
National Judicial. Action Plan on Professzonaltsm created by the National Conference of Chief
Justices (Chief Justices’ Plan) as adépted in 1999, These recommendations, reaffirm, expand,
and add to many of the suggestions set forth in the Guiding Principlés and Model LAP.

If the on-site evaluation team idéentifies areas to be addressed, the team and CoLAP
members then determine Whether the Principles, the Model LAP, the McKay Commission
Report, and the Justices’ Plan prowde workable solutions, or if some other recommendation
should be made. In several states where the particular ABA ‘models are not followed, teams have
discovered that because of local factors the anticipated problems do not exist. In such situations
the team does not recommend that the ABA standards be followed.

The CoLAP Team and Intervi.éw Process for Hawai’i



On August 2 - 4, 2006, by invitation of Hawai’i -Attorneys and Judges Assistance
Program (the AAP), CoLAP provided three reviewers to comment on lawyer assistance efforts in
the State of Hawai’i. The CoLAP reviewers were: Richard A. Soden, Fsq., Myer. J. (Michael)
.Cohen, Esq., and William R. Leary, Esq. Mxr. Soden is a partner in the Business Law Department
of Goodwin Procter LLP, a fellow of the Boston and. American Bar Foundations, current
President of The Boston Bar Foundation, a trustee of the Somal Law ,L1brary, and an overseer of
the Massachusetts Supreme Judicial Court Historical Society. ‘He is a past President of the
Boston Bar Association and the Massachusetts Black Lawyers Associates. He also serves as
. Chairman of the Massachusetts Supreme Judicial Court Lawyers Concerned for Lawyers
Oversight Committee, is the current chairman of the American Bar Association’s: Commission’
-on-Lawyers-Assistance Programs, former chairmaiof the Association’s Standitig Cotiiftiittee o1
‘Bar Services and Activities, and a member of the ABA’s House of Delegates. Mr. Cohen is an
attorney admitted in Massachusetts and Florida, past member of the Commission on Lawyer
Assistance Programs and the Commission’s Advisory Cominittee, past Chair of the Florida Bar’s
Quality of Life and Career Committee, current member of the Florida Bar’s Standing Committee
on Professionalism, and Executive Director of Florida Lawyers. Assistance, Inc. Mr. Leary is an-
.attorney admitted in Louisiana, past memmber of the Cornmission on Lawyer Assistance - .
Programs, current member of the Commission’s Advisory Committee, and Executive Director of .
the Louisiana Lawyers Assistance Program.

As part of the review process, the evaluators met with the foﬂomng 1nd1V1duals to all of
whom the evaluators are sincerely grateful:

- Members the Supreme Court of Hawai’i

" Chief Justice Ronald T.Y. Moon

" Associste Justice Steven H. Levmson

" Associate Jusfice Paula'A. Nakayama
M Associate Justice Simeon R. Acoba, Jr.

" Associate Justice Jares E. Duffy Jr.

The Honorable Daniel R. Foley, Intermedlate Court of Appeals

The Honorable Victoria S..Marks, 1% Circuit Court

The Honorable Marcia Waldorf, _ISt.._ClICULt Court” | _
Gayle John Lau, Bsq., Chair, Supreme Court Nominating Committee
Robert A. Chong, Bsq., Chair, Hawai’i Board of Bar EXaminers
Carole R. Richelieu, Esq., Chief Dlsclplmary Counsel

Wayne Parsons, Esq., President, Hawai’i State Bar Association

Lyn Flanigan, Esq., Executive Director, Hawai’i State Bar Association
Assistant Dean Laurie Tochiki, Esq., University of Hawai’i Law School
Members of the AAP Board/Members of the Lawyers Volunteer Committee (LVC)
" B, Esq.

" A, Esq.

"  R,Esq

" R, Esq.

" S, Esq.

" - J,Esq.
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" D, Esq.
" M, Bsq..

Interviews were conducted at the AAP offices in Honolulu and at the Hawai’i Supreme
Court. As stated, the evaluators are sincerely indebted to all of the persons interviewed for taking
the time from their extremely busy schedules to meet with them, as well as for their candid and
insightful. comments. and suggestions concerning the various aspects of attorney. assistance
throughout the State of Hawai’i. The ‘participation of all concerned is especially notable in light
of the fact that the evaluation was conducted during the American Bar Association’s Annual
Meeting in Honolulu, for which the Hawai’i State Bar Association acted as host. Needless to say,
every one of the above individuals had schedules that were no.doubt overwhelming, and the
willingness to devote their time to- the evaluation process speaks -volumes about their
commitment to the well-being of legal-professionals in Hawai’i.

Components of the Hawai’i Lawyers Assistance Effort

The evolution of the current lawyer assistance movement in Hawai’i began in the 1970°s
as a voluntary organization of lawyers helping their colleagues. The efforts of these attorneys, as
well as-the problems associated with chemical dependency and psychological issues, were
recognized by the Supreme Court through the adoption of Supreme Cowrt Rule 16 in 1989. The
mission of the program created by Rule 16 was, ' S

to provide immediate and continuing assistance to attorneys who practice law in -
the State of Hawai'i and judges of the courts of the. State of Hawai‘i who suffer
Jfrom problems, disability or impairment ‘which affect their professional
_performance for any reason ("impairment”), including but not limited fo.excessive
use_of alcohol or drugs ("substance abuse"), physical or mental illness, or other
infirmity. Professional performance is affected when an attorney or judge is
- incapable of devoting the time and attention: to, and providing the quality of
service in, his or her law practice or judicial duties which is necessary to profect -
- the interest of a client or litigant. o o

" Rule 16 directs that a nine person (six attorneys and three judges) Attorneys and-Judges
Assistance Program Board be created, with members- nominated by the Supreme Court’s
Nominating Committee and appointed by the Court. The Rule. further provides that funding for
the program shall be derived from a per member dues setoff, which was set at, and remains,
$20.00 per active Hawai’i bar member (approximately 4,200) and $10.00 for inactive mermbers
(approximately 2,200). The progtam’s Director is given the authority to. establish and appoint
meinbers of a Lawyer. Volunteer Committee (I.VC) to assist him in identifying and infervening
on lawyers who may bé experiencing.inipairmént issues. ' ' :

. Since the adoption of Rule 16, the AAP has exparided its presence throughout the state.
For approximately twelve years, until December 2005, the program was directed by Peter
Donahoe, Esq., who carried the message of attorney impairment and recovery through the islands



and became well known to the Bar, the courts, and the state’s law school. Upon Mr. Donahoe’s -
retirement, its current Director, Steven Dixon, a recovering Hawai’i attorney and substance
abuse counselor, was hired. By all reports received by the evaluators, Mr. DIXOI]. has been
diligent about continuing and expanding upon h15 predecessor S efforts

. Operation of a comprehens1ve Iawyer assistance -program “in The State of Hawai’i
presents logistical problems: not seen by the evaluators heretofore.-While maiy other states have
their highest concentration-of lawyers in one. or several urban areas, both those urban déas and

-the more rural :areas are contiguous by land,” allomng LAP persomnél to reach’ most of the
lawyers in the-state by car. By contrast, Hawai’i not only has‘its primary ‘concentration’®of

© ..attomeys-in-one-locationy-Honolulu;-but-many-ofits: remaining-lawyers practice-on’the-outlying

islands, making the task of personal contact even more difficult. Despite this, all the individuals
mter_mewed expressed their opinion that Mr. Dixon has'been doing the best he can‘to feach all
Hawai’i attorneys- with the resources available to him.

The overall 1mpress1on of the evaluatmn team was that the AAP is a healthy, fully
,functioning lawyer assistance program which is strongly supported by all facets of the legal
community. However, Mr. Dixon and the members ofithe AAP Board believe that the AAP can
do an even better job of fulfilling its mlssmn, which motlvated their request for this evaluation.
The evaluation team is-of the opinion that the AAP’s effectiveness can be 1ncreased with the
implementation of some reasonably simple measures, and makes the following observations and
recommendations;

OBSERVATT ONS AND RE COMMENDATI ONS BASED UPON
THEABA'S GUID]NG PRINCIPLES FORrR LA WYER ASSISTANCE PROGRAMS
THE ABA M ODEL LAWYER ASSISTANCE PROGRAM AND
THE M CKAY Ci OMMLS'SI ON REPORT

1) ‘A Statewide Program

Guiding Principle 1 states: 4 srate-wide lawyer assistance program should be in place. Each
_state should have an dactive lawyers’ assistance program for attomeys with substance abuse or
other impairment problems. This program should include representatives from the judiciary, the
bar.and legal educators with a goal of guiding lawyers and law students with suéstance abuse or
other. tmpazrment problems into succéssful and contmumg recovery o

. Asnoted, Rule 16 cregtes a: comprehensxve lawyers and Judges ass1stance program for the ‘
State of Hawai’i, Th faét, the iticlusion of _]udges in the rule’s original format places Hawai’i in-a
very small mmorlty of states which recognize (or are. wﬂhng to acknowledge) that the members
of the judiciary suffer from these impatrments at the same rate as their colleagues at the bar. Rule
16.1(b) directs that the AAP shall be comprised of a voluntary and-an intervention program, but
does not lnmt the AAP to these two categories, which would allow. for the .inclusion: of .a
monltonng component (as discussed below), should the Court and .Board determin it to be



appropriate. The provisions of Rule 16.1 — 16.5 closely track the suggesfed provisions of Model
LAP Rules 1 — 5. -

While personal contact with attorneys on neighbor islands presents some difficulty, the
AAP Dirgctor has used his best efforts to visit those areas and to include the costs of regular trips
to the other islands in the program’s budget. In addition, he has beén moderately successful at
setting up volunteer groups on the other islands that can handle matters in his absence. However,
it is recommended that these efforts contifme and the sufficient furiding be provided to allow the
Director to expand the program’s presence on‘the other islands.

"a) Confidéntiality .
Guiding Principle 2 states: The confidentiality of those who seek and provide help must be
maintained through a rule of court or a legisiative act. Those involved in lawyer assistance
programs cite confidentiality as essential-to the success .of-any program. The fear that their
problem will be reported to disciplinary authorities is so great that many in need will not seek
 help unless their confidentiality is assured,

“This issue has been addressed by Rule 16.6, which states:-

" (@) The identity of any person who provides information to the Director or Lawyer
Volunteer Committee shall be confidential and shall not be subject to discovery or
subpoena. .

(B} All records and information maintained by the Director, the Lawyer Volunteer
Committee or their agenis, employees or members relating 1o matters-that aré being or
have been reviewed and evaluated by the Director or Committee shall be confidential
and shall not be revealed to the Board, the supreme court or any other person and shall
nrot be subject to discovery or subpoena; provided, however, that the Director may
compile and disclose to the Board statistical information, devoid of all identifying data,
relating to the AAP. - L

(¢c) A participant in the AAP has a privilege fo refuse to disclose and-to prevent any other
person from disclosing information provided to or maintained by the AAP. A
"participant” shall include, but not be limited to, the Director, any employee or agent of
the AAP, members of the Board, members of the Lawyers Volunteer Committee, and

atlorneys.or judges seeking assistance under the AAP..

In some jurisdictions, 'stafdtory protection is required to maintain confidentiality outside -
of bar disciplinary matters. However, given the Court’s probibition against disclosure through.-
discovéry or ‘subpoena in Rule 16.6, such statutory protection does mot seem. necessary in.
Haivai’i, " ' ' :

b} Immunity -

Guiding Principle 3 states: Members of the proféésion who serve in lawyers assistance programs
should be immune Jrom eivil liability. Volunteers who give of their time and efforts to assist those
with impairment problems should not be liable in damages for acts done in good faith.



As with conﬁdenﬁal_it;y, this issue has been more than adequately addressed by Rule 16.7, -
which states: -

Notwithstanding any other provision of law or rule-to the contrary, thére shall be no
monetary liability on the part of, and no cause of action for damages shall arise against,
any person for providing information o the Director or Lawyer Volunteer Committee;
and there shall be no monetary liability on. the part of .and.no cause of action for
damages shall arise against any participant in the AAP for any act o proceeding
undertaken or performed within the scope of Rule 16. For the purposes of this rule, the
term "participant” includes employees, agents and volunteers of the AAP, and shall also
be"deemed o include the officers, directors and employees of the Hawai'i State Bar
Association. - : . S '

. 2) Ties to the Recovery Community and Organized Bar

-Guiding Principle 4 states: Strong, but not exclusive, ties with the recovering community-should

be maintained. .Those in recovery from substance abuse must make a commitment fo abstain
Jrom using alcokol and other drugs. Participation in'orie’ of the twelve steps programs or their
equivalent is necessary to sustain that commitment, It is essential therefore that leaders of the
bar and the recovering lawyer community work together.

It is clear that this principle has been embraced by the staff and volunteers of the AAP.
Both the prior and current directors have maintaitied strong and cooperative ‘ties with local
Alcoholics Anonymous. and Narcotics Anonymous programs, and AAP volunteers in tecovery .
act as examples-for the program’s newer members. As stated in Rule 16.1(c):.

" (¢) AAP shall not provide treatment to impaired attorneys and jydges but shall -instead
provide education and guidance concerning substance abuse, refer impaired attorneys

_ andjudges to appropriate substance abuse and/or mental health treatment providers, and
provide emotional support to impaired attorneys and judges. ' '

The AAP staff and volunteers make it clear that participation in. the AAP is pot a
substitute for a commitment to an abstinence program such as A.A. or N.A., but that such
participation is a resource available to legal professionals in addition to their primary recovery
program. The AAP ‘Direttor has continued his predecessor’s efforts at reaching out to the
recovering legal comtiunity to enlist its assistande as AAP voliteers, without whose

-~ contribtions the AAP could not operate. The contact between the AAP Director and the few
treatment programs in the state is close, although the lack of treatment dltematives, especially for -
professionals, in Hawai’i is troubling ' , .

While the relationship between the AAP and the Hawai'i Statg Bar Association (HSBA)
is close and cooperative, the evaluators would make certain recommendations that can increase
the synergy to both agenéies’ benefit. The opportunity to promote outreach and educational



efforts. on both sides can be expanded with minimal effort and expense. On the part of the
HSBA, the assistance could include monthly inclusion of AAP ads, personal stories, and articles
in bar publications at no cost to the AAP (on a space available basis). These can range from
small notations of the AAP’s name and telephone number to multi-page articles to theme issues
dealing with attorney impairment (for an example of such a publication, see the December 1999
issue of The Florida Bar Journal at hgp://www.ﬂa—lap.0rg[journa1/index99.html). Similar
articles and ads cofild be placed in judicial publications and newsletters. The HSBA might.also
consider placing: the AAP’s confidential toll-free telephone number on the reverse of* each
member’s bar card-and including an AAP brochure in annual dues statements, as has been done
i other jurisdictions. Taking actions such-as these not only increase the. AAP’s visibility
throughout all segments of the bar, but also sends the message that the bar association recoghizes
the existence and effect of impairment in the legal community and is willing to use its resources
to do something about it. : :

.. On the AAP’s side, responsibility must be taken by, the Director to keep all arms of the

. Bar and the Court informed of the AAP’s efforts, progress, and needs. This can be effected

through regular reports (quarterly or semi-annually) in educational presentations to the HSBA,

the Supreme Court, the Office of Disciplinary Counsel (ODC), and the Court Nominating

Committee. In speaking with the HSBA. President and Executive Director, they suggested the .
AAP Director make an annual report at the HSBA. Board of Governors yearly retreat, which

offer the' evaluators. strongly endorse. The evaluators would also recommend that an annual

- report by the AAP Director be incorporated in the Suprenie Court’s agenda, While such reports

must obviously comport with strict confidentiality. provisions, they can. nonetheless provide

. valuable information to the AAP’s funding and oversight agencies to assist those entities in-
carrying out their own mandates. The AAP Director also indicated he would use his efforts to

have the HSBA President and/or Executive Director attend CoLAP’s annual workshop in San

Francisco in October 2006 as a way of learning more about lawyer assistance programs

throughout the United States and Canada. . B

3) Centralized Responsibility for Y.ocal Efforts

Guiding Principle 5 states: Strong working relationships.should be maintained between state and
local programs and their sponsoring bar organizafions. The state program should maintain the
responsibility for assuring that local programs in the state. maintain a_high standard of quality
- and that their activities assure the confidentiality of those with problems and.the immunity from

civil liability of those working in the programs. Local programs should seek assistance from

their state programs and assurdnces that the other principles embodied in this statement ar
provided by the state if the local association cannot fully implement them.

1

As stated above, implementation of this provision is difficult, given the geographical
challenges of the'Hawai’ian Islands. Despite this, the AAP Director has used the IeSources
available fo him to develop and maintain contact with the bar associations on the other islands, to
develop lawyer volunteer committees on those islands, and to provide local support through that



volunteer network and local attorney support meetings. The evaluators strongly recommend -that
these efforts be supported and expanded by providing sufficient funding to allow the Director’s
reguiar travel to the outer islands. .

4) '_Mdnitoring and Disciplinary Referrals to LAP

Guiding Principle 6 states: 4 program for monitoring attorneys who have been brought to the’
attention of the disciplinary system as a result of an impairment problem should be maintained

with the appropriate disciplinary. agency. Most states recognize that substance abuse may be a
- . mitigating factor-in-a-disciplinary-case-where-the-lawyer-has-re¢ognized.the.problem-and-is~in-.
" recovery. It is essential that a-method of -monitoring the Iawyers activities be in place for a

program of recovery and restoration to work. .

*Guiding Principle 7 states: Impazrment programs and disciplinary agencies should establish and.-

mainitain a system for the referral of lawyers with impairment problems to the. assistance
program. Disciplinary agencies frequently receive complamts which may ‘be the result of
impairment problems. With a proper referral mecharisin’in place, many lawyers may be assisted
before the need for disciplinary enforcement is necessary. '

Model LAP Rule 6(C) states: Referrals ﬁ'om External Agencies. Policies and procedures should
be developed by the LAP, bar disciplinary agencies, the courts, and the bar admissions entity
that will facil itate referrals to the LAP ﬁ'om tkese agencze.s'

- The many ‘state lawyer assistance prog:rams that incorporate a monitoring component
prov1de ample evidence that a relationship between the LAP and the bar d1301p11na1y agency can
identify.and assist impaired lawyers at earlier stages of their illness, while still maintaining a
requisite degree of confidentiality in appropriate situations.- While atforheys who ‘come to the
dlSClleIlaIy agency’s attention for misconduct clearly related to impairment, such as DUI,
- possession of"a controlled substance, or delusional pleadings are obvious, the earlier infractions
associated with impairment, such as failure to return telephone calls, lack of client contact, late
or missed court or deposition appearances, or a change in appearance, may well be dismissed. A
program of éducating d1$01p11nary agencies can go far towards identifying and intervenirig in.
these casés before they tise to the level 6f mote serious misconduct so long as a mechanism is
developed allowing the disciplinary agency to refer the affected lawyer-to the lawyer assistance
program for evaluation and, if- necessary, {reatment. Until recently, identification of early stage
- substance abuse among lawyers 1 in Hawa1 i was primarily through self-reporting and informal
referrals by the ODC ‘

However a framework for referring lower level cases tothe AAP exists in Hawai’ 1, and
was recently provided additional support by an order issued by the Supreme Comt in April 2006
Currently, Supreme Court Rules prowde



2.3(b) Where a respondent. has, with the writlen concurrence of the Director of the
Attorneys and Judges Assistance Program,. proposed a program of monitoring. of the
respondent’s efforts toward rehabilitation from "substance abuse” (as that term is defined
in Rule 16.1() of ihis court), .this court or the Board may-impose such a monitoring
program. The monitoring program, which shall in all cases be supeivised by the Director
of the Attornéys and Judges Assistarice Program, may be in lieu of or in addition fo a -
disciplinary sanction. The duration and conditions of monitoring shall be stated in the
final order issued By this court or Board: Violation of any conditions shall result in the
imposition of ‘disciplinary sanctions, but only to the exient set forih in the order .
establishing the monitoring program. .

2.3(d) As a condition of reinstatement following suspension or disbarment or as a
condition in connection with the imposition of any lesser discipline, "the Disciplinary
Board or this court may require a respondent, at the respondent's expense, to
- successfully complete... (ii} seminars or. classes in particular subjects of the law, (iii) a -
. program specifically designated by the Board or the court to meet some deficiency in the
attorney’s ﬁnderfs-tandihg of the law or the practice of it.....The Board may consult with
the Hawai ‘i State Bar or others to find or develop such seminars, classes, and programs.

2.7(b)(3) Subject to the provisions of Rule 2.7(a), Counsel shall, in Counsel's sole
discretion, exclusively determine whether a matter constitutes minor misconduct. In that
event, Counsel may reach agreement with the réspondenit to submit the matter to non-
disciplinary proceedings. Such proceedings may consist of fee arbitration, arbitration,
mediation, lawyér: ‘practice assistance,” substance abuse recovery programs,
Dpsychological counseling, or any other non-disciplinary proceedings atithorized by the

" suprete court.- Counsel shall then refer the matter 10 the agency or agericies authorized
by.the court to conduct the proceedings. :

. In 1its oxder of April 11, 2006 designating agencies to whom attorneys can be referred
under Rule 2.7(b)(3), the Court. specifically recognized the “Attorneys and Judges Assistance
Program (AAP), including any agencies, entities, programs, or individuals (whether located in
Hawai'i or elsewhere), with which.or whom the AAP has arranged for the provision of services
or referrals.” ‘ a | T '

In discussions. with the state’s” Chief. Disciplinary Counsel; she expressed her strong
support of the AAP and of intervention and monitoring of attorneys- whose misconduct clearly
resulted from a substance abuse or mental health impairment. The Disciplinary Counsel rioted,
however, that the Supreme Court rules madé no provision for formal “probation”, as that term is
used in other jurisdictions, but did permit: imposition of “conditions” as a requirement of
reinstatement. While a reading of Rules 2.3(b) and (d) seems to suggest the possibility that in
more serious disciplinary matters, probationary conditions: (monitoring) inight be imiposed “in
‘licu of or in addition to a disciplinary sanction”; the: availability of such a procedure is clearly a
matter for determination by the AAP, the ODC, and the Supreme Court. The provision of Rule’
2.7(b)(3) and the Court’s April 2006 order, however, clearly allow for diversion to the AAP in
minor misconduct cases. The Chief Disciplinary Counsel and. the: AAP Director both expressed
their hope that Rule 2.7(b)(3) could be used as a means to strengthen the relationship between
the AAP and the ODC, without jeopardizing the necessary perception of confidentiality in non-

i



disciplinary cases.. This will obviously require an.effort by both agencies to develop practices
and procedures in diversion cases, but the evaluators are convinced by the attitude of all parties .
that this-can be achieved. In jurisdictions -which have instituted a- comprehensive diversion
process, the results bave been uniformly positive. The Chief Disciplinary Counsel did confirm to
the evaluators that Hawai’i does have a procedure for placerient .of an attorney on inactive
* xdisability status, but explained that the requirements for involuntary assignment to disability
status have not been clearly delineated, and the procedure is not often used. The evaluators
suggest that as this procedure has béen used with success in other jurisdictions, the Chief
Disciplinary Counsel and the AAP Director may want to-explore the issue further.. -
' < ' \‘ * . . -
+ - A question: was-raised-during the-interviews regarding-whether-judges have theanthority
to order an aftorney to the AAP and, -if so, what limitation exist on the AAP’s ability to report
back to the referring judge. Presently, no clear answer exists to this question, but other states
report that judicial referrals can represent a valilable resource if the bench is educated about:
impairment and what resources are available if they identify it.” As the ability to report an
impaired attorney to AAP may, if successful, avoid disciplinary involvement, this is an area that
should also be discussed by the AAP, the Court, and the ODC, '

.During their interviews with law school and Bar Examiners representatives, and as a
result of their review of the Hawai’i Bar Application, the evaluators noted that in reference to the
applicant’s criminal justice history, Question 38 .of the application asks for -self-disclosure
regarding felony or misdemeanor arrests and convictions, but a background check is not
performed on every applicant to verify the answers provided. This may allow applicants who are
willing to minimize criminal justice contact to avoid scrutiny. With reference to-substance abuse
and mental health issues, Question 33 of the -application asks the applicant, “Do you currently
consume alcoholic beverages or use drugs in such quantities that your consumption affects your
ability to practice law on a day-to-day -basis? " Question: 45 asks, “Do you currently have any
condition(s) that would.impair your ability tosobey the law, to competently practice law, or to -
carry out fiduciary duties and ethical responsibilities to clients or as an officer of the court?”"
While the evaluators understand and suppoit. the ideals  of honesty-and candor implicit in the
application questions, with deference to the Hawai’i Board of Examiners they are constrained to
point out that a process which relies on impaired applicants self-reporting their impairments is
doomed to miss most, if not all, individuals suffering from these illnessés (due as much to denial
as to lack of honesty). The likelihood of applicants- self-disclosing their use of an illegal
substance on a bar application is nil, and self-recognition of an underlying mental health issue is’
problematic. The evaluators recommend.that consideration be -given to performing criminal -
history background checks on applicants for licensure in Hawai’i, as well a$ to modification of
the substance abuse/mental health questions to-better determiine an applicant’s history regarding
these. issues, rather than- solely their selfreported current condition. A spectrum " of such
questions can be found by reviewing applications from other states. :

Consideration might also be given by the Supreme Court, the Bar Examiners, and the
ODC to studying the” possibility of conditional admission in appropriate cases.. Conditional
admission represents a means of allowing admission of applicants who might otherwise be
denied for reasons of a history of impairmeént or criminal justice contact. States which hdve
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implemented a conditional admissions process report a high degree of success in screening and
monitoring candidates. The discipline, malpractice; and relapse rate among conditional- adrittees
is actually lower than that of the general attorney population, and anecdotal, long term review of
conditional admittees: has found that the majority have. maintained the recovery program to
which they were introduced: through the conditional admission process. Needless to say, the

“Court. and affected- agencies- would need to. decide whether such heightened "scrutiny is
appropriate and, if conditional admission is viewed as a possibility, how the precess would be

“implemented..In this regard, CoLAP (which is in the process of developing a Model Conditional
Admission. Rule) and the National Conference .of Bar Examiners’ Task Force on Conditional
Admission might be valiable resources. While the evaluators are well aware that-concerns likely
will be raised regarding such expanded probing into to the personal habits of attorneys who comie
to .the attention of:the ODC. or Bar Examiners, they urge the parties involved to balance this
proposed heightened level of scrutiny against the possibility of intervening on impaired attorneys*
at an earlier stage of their illness, with a conisequent saving of lives, careers, and families and the
reputation of the bar: ‘

5) Education

. Guiding Principle 8 states: A educatiorial element should be developed to inform the public, the
Judiciary, the bar, law students and the disciplinary agericies. of the assistance that is available
Jor those in need. As part of ongoing éfforts at early intervention and prevention, direct efforts to
educate the profession should be implemented. Ethics and professional responsibility classes in
law schools should be used to inform law students about the nature and effécts of substance
~abuse. Presentations.to the membership of bar assaciations, law firms, .civic clubs and the like
are also encouraged. ' '

Guiding Principle 9 states: 4 substance abuse lecture should be part of the continuing legal

education of each bar and the curriculim of each law school. The effect of substance abuse is so-

devastating upon the law practice and potentially so damaging to clients' interests that all -

lawyers should be trained to recogpize the early symptoms, to understand that the disease is
- treatable and how to get help for themselves and their colleagues.

The evaluators were informed that Hawai’i does not.have a system of mandatory
continuing legal education, although all attomeys are required to ‘take one professionalism .
seminar during their careers. As this appears to be the only mandatory CLE component, for
Hawai’ian attorheys, the evaluators tecommend that a substance abuse. and. mental health
awareniess, component be included inl the seminar. In addition, substance abuse and mental health
awareness seginents should be jncluded in any applicable voluntary. CLE presentations
developed by the HSBA. In the event Hawai’i moves fo a mandatory: CLE requirement in the
future, consideration should be given to including subsfance abuse and mental health awareness
to the professionalism component  of that requirement. States which implemented this

 requirement have fouind that it brings about two critical changes: first, it sénds the message that

the state’s bar and highest court recognize ‘attorney impairment as. a critical issue; and second, it

places emphasis on the educational and preventive aspects of the lawyer assistance program
which, in tum, raise the program’s visibility and outreach efforts. The LAP’s in states with such
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a requirement report that requests received for CLE presentations- increase three to four tlmes '
. after institution of mandatory substance abuse and mental health CLE’s.

In their conversatlons wﬁh law school rgpresentatlves,- the evaluators were assured- of
strong support for-the AAP, although the representatives were unaware of the existence of the

" law school toolkit developed by CoLAP. The evaluators recommend that a copy.of the toolkit be

provided to Assistant Dean. Tochiki immediately. The AAP is included in the law school’s
orientation seminars, but it was acknowledged that allowing the AAP a forum for a more detailed
presentation, perhaps in the context of a professional responsibility class, would be beneficial..
Clearly, if students can be educated at an early stage regarding the issues of substance abuse,

stress;-and-mental-health-disorders;-the-likelibwod of recognizing-and  sddressing  these  igsusy
later in their careers-is increased. The evalvators received assurances that the AAP would be

provided with additional oppoitunities to address the law school students in the future '

The evaluators cominend the state judiciary on mcludmg the AAP in the state judicial
conference in May 2006. Judges often represent the first “outside” individuals to become aware
of an impairment issu€, and education regarding signs and symptoms, what resources are
ravailable, -and the AAP’s existence: and mission can often facilitate early intervention before
serious misconduct. The evaluators recommend that an annual or semi-annual presentatnon by
the AAP be made an intégral part of the judicial conference agenda. :

6) Stable Funding

Model LAP Rule 1(B) states: The state's highest court or bar association should insure stable
and continual funding, either from dues or assessments of the bar generally Appropriate
accounting of all ﬁmds is esseptial.

As noted above, funding for the AAP is. pr0v1ded through a per member setoff in the
amount of $20.00 for active members and $10.00 for inactive members. This amount has
- remained unchanged since the AAP’s creation’in 1989. Currently, the annual budget allows
staffing by a full-time director with part-time administrative assistance, rental of an office in
Horiolulu, and some inter-island tfavel ‘and conference attendarice. However, the current per
member assessment will likely not permit advancement of the AAP to the “next level” of service .
as contemplated by this report. Tt appears to the evaluators that in order to penmt the AAP
Directos-to expand: contact with the outer islands and increase the program’s visibility and
~ puireach activities, while fulﬁlh"lg the AAP’s responsibilities in Oahu, additional staffing and
finding will be necessary. Presenﬂy, the' AAP -allotment places it in”the lower tier of LAP
budgets around the country asa percentage of the overall bar and disciplinary costs. Based on:
that and on the clear desire of AAP personnel and the other individuals interviewed to expand the
program to better serve attorneys and judges in Hawai’i, the evaluators recommend consideration
of an increase in the per member assessment to $30.00 for active members and $15. 00 for
inactive members, which increase would allow such expansion. ‘
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CONCLUSION

The evaluators were impressed with the reception and cooperation they received from all
the individuals involved in the evaluation process and their clear desire to make the system work
in the best possible manner to reach every affected lawyer in Hawai’1. The AAP Director, Board
members, and LVC volunteers are dedicated and enthusiastic, and it seems clear that they are
committed to addressing the tasks facing them. The -support expressed for the AAP by all
segments of the bench, bar, and legal educational community bodes well for its continued
success and expansior.

The ABA Commission on Lawyer Assistance Programs stands ready to assist the Hawai’i
Supreme Court, the Lawyer and Judges Assistance Program, the Hawai’i State Bar Association,
the University of Hawai’i Law School, and the various local bar associations throughout the state :
in this effort. The Commission’s ieviewers have attempted to formulate recommendations that
will be workable in Hawai’i and will fit within the current structure and financial resources.

The contents of this report are confidential and are intended for the use of the Justices of
the Hawai’i Supreme Court, the staff and directors of the Hawai’i Lawyers and Judges
- Assistance Program, the Hawai’i State Bar Association, and the Supreme Court commiitees
mentioned herein. The opinions and recommendations in this report are. solely those of the ABA
Commission on Lawyer Assistance Programs, and do not reflect the opinion or recommendations
of the American Bar Association.

. The ABA. Commission.and the members of the review team are available to answer questions, to
provide further explanation of this report and its recommendations, and to be of assistance in
Hawai’i’s efforts.

Contacts:

| Richard Soden, Esq.

Goodwin, Proctor, LLP

Exchange Place

Boston, MA 02109

Tel: (617) 570-1533

E-Mail: rsoden@goodwinprocter.com

William R. Leary, Esq. .

Myer J. (Michael) Cohen, Esq.
Florida Lawyers Assistance, Inc.
2425 E. Commercial Blvd.
Suite 405

Ft: Lauderdale, FL 33308

Tel: (800) 282-8981

E-Mail: michael@fla-lap.org

- Donna Spilis, Staff Director

Louisiana Lawyers Assistance Program ABA CoLAP

One Oak Square 541 N. Fairbanks Court
5789 Highway 311 - Chicago, IL 60611-3314
Houmna, LA 70360 Tel: (312) 988-5359

Tel: (866) 354-9334
E-Mail; louisianalap@worldnet.att.net

Dated: August 25, 2006

B-Mail: spilisd@staff abanet.org

13



PRESENT:

HAWAI'l SUPREME COURT COMMISSION ON PROFESSIONALISM

Meeting of April 29, 2011
2:30 p.m. - 3:45 p.m.
Supreme Court Conference Room

MINUTES

Chair: Associate Justice James E. Duffy, Jr.

Members: Susan Arnett, Judge Joseph Cardoza (via telephone),

Dr. Malcom Chang, Steven Dixon, Lyn Flanigan, Associate Judge
Daniel Foley, David Hall, Janet Hunt, Judge Leslie Kobayashi, Justice
Sabrina McKenna, Judge Paul Murakami, Michael Nauyokas, Nathan
Nikaido, Terence O’Toole, Wesley Park, Judith Pavey, Jill Ramsfield,
Judge Trudy Senda (via video conference), Judge Barbara Takase
(via video conference), and Kevin Takata

HANDOUTS: (1)

5/4/11

(2)
(3)
(4)

(5)
(6)
(7)
(8)
9)

(10)

(11)
(12)

(13)

Agenda

Order of Appointment

Biography of U.S. District Court Judge Leslie E. Kobayashi
Biography of Hawai‘i Supreme Court Justice Sabrina S.
McKenna

‘Olelo Production Treatment Proposal

Rule 2.7 of the Hawai‘i Supreme Court Rules

Rule 2.8 of the Hawai‘i Supreme Court Rules

Rule 2.22 of the Hawai‘i Supreme Court Rules

HSBA/CLE Flyer re “How the Newly-Proposed Hawai'i Rules of
Professional Conduct, if Adopted, Will Affect Your Practice”
“Raising the Bar in Ethics” by Janet Hunt in March, 2011 Hawaii
Bar Journal with ODC Statistical Report for 2010

Rule 22 of the Hawai‘i Supreme Court Rules

Oregon Bar Issues Formal Opinion on Ethics Issues Arising in
Mentoring Relationships and Use of LISTSERVs,” dated

April 21, 2011, by Hinshaw & Culberton, LLP, Lawyers for the
Profession Alert

HSBA Flyer re “Pa’ina for the People benefiting Pro Se Self
Help Centers”

WELCOME AND ANNOUNCEMENTS

Justice Duffy welcomed and thanked the members attending, and thanked those
members (Calvin Young and Gayle Lau) who were on the mainland for calling in
and letting us know.
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Justice Duffy gave a special welcome to new members U.S. District Court Judge
Leslie E. Kobayashi and Hawai‘i Supreme Court Justice Sabrina S. McKenna.

REPORT ON NEW PROJECT: VIDEOTAPING SUPREME COURT JUSTICES,
ICA JUDGES, AND SELECTED PRACTICING ATTORNEYS RE APPELLATE
COURT BRIEFS AND ORAL ARGUMENTS “DO’S AND DON’TS”

Justice Duffy reported that the filming project is progressing very well. An
agreement has been reached with ‘Olelo for production of a DVD and it is
anticipated that filming of the Supreme Court Justices, Intermediate Court of
Appeals Judges, and selected practicing attorneys will begin in June, and
hopefully be completed in July. It is further anticipated that significant editing will
have to be done before the DVD is ready for distribution sometime in the fall. It
is hoped that the DVD will be a video mentor helpful to practicing attorneys, pro
se litigants, and law students.

REPORT ON EDUCATIONAL PROGRAM FOR ATTORNEYS AND JUDGES
RE THE AVAILABILITY AND NEED FOR “DISCRETE TASK
REPRESENTATION” (FKA “UNBUNDLING OF LEGAL SERVICES”)

Judge Cardoza (Chair of the Professionalism Commission Committee on
“Discrete Task Representation”) related the background of his committee’s work
and conclusion that the present Rule 1.2(c) of the Rules of Professional Conduct
authorizes “discrete task representation.” He further related that he is working
with Judge Senda (Chair of the Access to Justice Commission Committee
studying this same issue) to organize an educational program primarily designed
to educate judges about the propriety and need for allowing attorneys to do
“discrete task representation,” as it seems that judges are generally not allowing
attorneys to limit their representation to certain issue(s) (“once you're in, you’re in
for the entire case”). Judge Cardoza further related that he has gathered a
substantial amount of information on this subject, and is in contact with a
mainland proponent of “discrete task representation” who hopefully will be willing
to assist in the preparation and presentation of an educational program.

Judge Senda reported that her committee will likely be proposing a revision of
Rule 1.2(c) of the Rules of Professional Conduct to make it abundantly clear that
“discrete task representation” is allowed and to be encouraged as an “access to
justice” issue. Judge Senda further related that she is a member of the
Judiciary’s Judicial Education Committee, and has asked the committee to
consider an educational program for judges on “discrete task representation.”
Judge Senda further related that there is an ongoing effort to re-open the Self-
Help Center in the Kauai courthouse, and that it is anticipated that training
regarding “discrete task representation” will be part of the re-opening.
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REPORT ON HSBA MINOR MISCONDUCT PROGRAM (RULES 2.7, 2.8, AND
2.22 OF THE HAWAI'l SUPREME COURT RULES)

Janet Hunt reported that the Minor Misconduct Program is up and running, and
recently had a great success story, with all parties involved very pleased with the
process and outcome.

Lyn Flanigan related that the HSBA is presently soliciting additional volunteer
mentors, and will train the mentors and provide the names to the ODC, with the
ODC (solely) making mentor assignments to ensure confidentiality.

REPORT ON STATUS OF PROPOSED “NEW” HAWAI‘'l RULES OF
PROFESSIONAL CONDUCT PRESENTLY BEING CONSIDERED BY THE
HAWAI'l SUPREME COURT

Lyn Flanigan reported that the HSBA has made extensive efforts to inform its
members of the significant changes in the proposed “New” Hawai‘i Rules of
Professional Conduct presently being considered by the Hawai‘i Supreme Court.
The HSBA efforts have included multiple announcements, articles, and CLE
programs, including a “traveling road show” presented by Evan Shirley, Jim
Kawachika, and Janet Hunt. Despite the HSBA efforts, Lyn’s view is that the
efforts have not reached many solo practitioners, and that additional time is
needed for further education and input to the Hawai‘i Supreme Court before the
court makes a decision on the “New” rules. Lyn anticipates that the HSBA will
ask the court to extend the time for comment to the end of October, 2011 from
its present deadline of June 9 (which already was an extended date.)

Substantial discussion followed regarding several of the most controversial
proposed “New Rules,” and what additional efforts could be done to “spread the
word.” Janet Hunt related that she would be willing to take her “traveling road
show” to any firm or group.

Justice Duffy related that (1) the proposed “New Rules” were not drafted or
prepared by the Hawai‘i Supreme Court; the proposed “New Rules” were the
product of a joint HSBA-ODC committee which worked for many years (6+) on
this project, and (2) the Hawai‘i Supreme Court reviews and considers all
comments by HSBA members and the general public before deciding whether to
enact new rules or revise existing rules. He further related that, despite the
court’s invitation to comment, generally the number of comments received by the
court are minimal, even when the proposed rule is significant, as in Rule 22 of
the Rules of the Supreme Court “Mandatory Continuing Professional Education.”
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DISCIPLINARY COUNSEL’S REPORT ON 2010 STATISTICS

Janet Hunt reported that she was proud of her staff’s efforts to unclog the large
backlog of cases built up over the years, and significantly reduce the age of the
pending cases. She noted that some of the older cases are being handled
outside of the ODC because of a conflict of interest.

Janet Hunt reviewed the ODC’s 2010 Statistical Summary (see Handout “Raising
the Bar in Ethics”). In reviewing the categories, sources, and number of the 89
complaints docketed in 2010, she noted that (1) commission of a crime was the
largest complaint area, and that most of them were for DUI, resulting in referrals
made to Steve Dixon (Attorneys and Judges Assistance Program) because of
the illness component; (2) the next largest complaint category was failure to
deposit in a trust account, which generally results from ignorance (rather than
intentional theft), in which case she tries to avoid the filing of formal disciplinary
proceedings by educating the attorney; (3) clients remain the largest source of
complaints; (4) during 2010, 107 docketed complaints were closed, 37 percent
which resulted in imposition of public discipline; and (5) handling trusteeships for
deceased, missing or disabled attorneys remains a resource allocation problem
for the ODC.

REPORT ON THE FIRST YEAR OF THE MANDATORY CONTINUING LEGAL
EDUCATION (MCLE) PROGRAM (RULE 22 OF THE HAWAI‘'l SUPREME
COURT RULES)

Lyn Flanigan related the history of the MCLE program from its inception in
Rule 22 of the Hawai‘i Supreme Court Rules in 2009 to a current report on
compliance with the rule. Among the highlights cited by Lyn:

(1) Jodie Hagerman was hired as the MCLE Administrator (half-time position)
in July, 2009;

(2) a 12 person MCLE Board was appointed in July, 2009 (9 voting members
and 3 nonvoting advisory members);

(3) Professionalism Commission member Judy Pavey has been the Board’s
chairperson from inception, and Professionalism Commission members
Susan Arnett (voting), Lyn Flanigan and Justice Duffy (both nonvoting
advisory) are members of the Board;

(4) the Board established CLE Regulations, Frequently Asked Questions, and
website materials needed to implement the program;

(5) 19 accredited providers were approved for 2010;

(6) 52 providers were approved for one or more specific programs;

(7) 17 requests by individual HSBA members for credit for a program were
approved, and 2 requests were disapproved,;

(8) the HSBA entered into an agreement with the Hawai‘i Supreme Court to
offer a 3 credit program for no more than $50;
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(9) the HSBA offered a total of 23 MCPE programs (18 in Honolulu) and 16
online programs;

(10) anticipating noncompliance issues, the MCLE Board asked the Hawai'‘i
Supreme Court to allow 30 days to cure noncompliance (instead of the
previously stated 15 days) which the court granted;

(11) all active members who said “no” or “not applicable” on their 2010 Attorney
Registration Statement form for MCPE reporting were contacted and
informed of (a) the deadline to cure noncompliance, and (b) scheduled
approval programs in person and online;

(12) on March 1, 2011 certified letters were sent to 62 members notifying of
noncompliance and programs to cure;

(13) on March 31, 2011 email notice was sent to 8 suspended members
notifying them of their suspension and reinstatement process;

(14) as of April 29, 2011, 3 of the 8 suspended members have been reinstated;

(15) pursuant to the audit required by Rule 22(d)(2) and CLE Regulation 9, the
MCLE Board determined that 2 percent of members who reported “yes” on
compliance will be audited,;

(16) upcoming: an interface online renewal for HSBA programs database so
course completion certificates can be automatically stored in the members
profile (paperless certification);

(17) Allyson Kumik is the new MCLE Administrator; and

(18) in conclusion, out of approximately 4,500 active practicing attorneys, it is
remarkable that only 8 attorneys were suspended for noncompliance with
Rule 22.

Discussion ensued concerning the adequacy of the 3 credits of MCPE required
by Rule 22, and comparison with the continuing education requirements of other
professions and other jurisdictions. It was pointed out that our requisite 3 credits
apply only to MCPE courses, and that an additional 9 hours of voluntary
continuing legal education is encouraged by Rule 22, and that most actively
practicing attorneys report that they take more than the 12 total hours set forth in
Rule 22.

Justice Duffy thanked Judy Pavey, Susan Arnett, and Lyn Flanigan, and the
MCLE Board for all of their work to implement this new mandatory education
program in a workable manner.

REPORT ON HSBA MENTORING PROJECT

Lyn Flanigan reported that the HBA is contemplating a voluntary mentoring
program (some jurisdictions have mandatory programs). It is anticipated that the
program will provide 2 hours of training for prospective mentors for which MCPE
credit will be requested. It is hoped that this program will be operational by the
end of 2011.
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NEXT MEETING

The next meeting will be scheduled in the September-October frame considering
(1) availability of the Supreme Court conference room and (2) the UH football
schedule of “away” games (a special request by Susan Arnett).

Justice Duffy thanked everyone for attending.

Have a great summer!
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WELCOME AND ANNOUNCEMENTS

REPORT ON NEW PROJECT: VIDEOTAPING SUPREME COURT JUSTICES,
ICA JUDGES, AND SELECTED PRACTICING ATTORNEYS RE APPELLATE
COURT BRIEFS AND ORAL ARGUMENTS “DO’S AND DON'TS”

REPORT ON EDUCATIONAL PROGRAM FOR ATTORNEYS AND JUDGES
RE THE AVAILABILITY AND NEED FOR “DISCRETE TASK
REPRESENTATION” (FKA “UNBUNDLING OF LEGAL SERVICES”)

REPORT ON HSBA MINOR MISCONDUCT PROGRAM (RULES 2.7, 2.8, AND
2.22 OF THE HAWAI'l SUPREME COURT RULES)
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REPORT ON HSBA MENTORING PROJECT
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14-MAR-2011
09:12 AM

IN THE SUPREME COURT OF THE STATE OF HAWAI'I

In the Matter of the Appointment
of the Members of

HAWAI‘T SUPREME COURT’S
COMMISSION ON PROFESSIONALISM

ORDER OF APPOINTMENT
(By: Recktenwald, C.J., for the court!')

IT IS HEREBY ORDERED that the following individuals are
reappointed as members of the Commission on Professionalism (“the
Commission”), for a term of four years, effective March 14, 2011

and expiring on March 13, 2015:

Honorable Daniel R. Foley Appellate Court

Honorable Paul T. Murakami First Circuit Court

Honorable Barbara T. Takase Third Circuit Court

Susan L. Arnett HSBA

Terence J. O’Toole HSBA

Kevin K. Takata Attorney General

Wesley T. Park Public Member

Steven B. Dixon Attys and Judges Assist. Prog.
Gayle J. Lau Lawyers’ Fund for Client Prot.

' Considered by: Recktenwald, C.J., Nakayama, Acoba, Duffy, and McKenna, JJ.



IT IS FURTHER ORDERED that the following individuals are
reappointed as members of the Commission, for a term of four
years, effective April 27, 2011 and expiring on April 26, 2015:

Judith A. Pavey HSBA
David W. Hall HSBA

IT IS ALSO ORDERED that the Honorable Leslie E. Kobayashi is
appointed to the Commission as the Federal Court Liaison,
replacing the Honorable Susan Oki-Mollway, effective March 14,
2011 and expiring on March 13, 2015.

IT IS FINALLY ORDERED that the Honorable Sabrina S. McKenna
is appointed to the Commission on behalf of the Appellate Courts,
replacing the Honorable Paula A. Nakayama, effective immediately
upon the filing of this order and expiring on March 13, 2013.

DATED: Honolulu, Hawai‘i, March 14, 2011.
/s/ Mark E. Recktenwald

Chief Justice




Biography of United States District Court Judge Leslie E. Kobayashi

The Honorable Leslie E. Kobayashi was confirmed as a United States District Judge in the
District of Hawai‘i on December 22, 2010. She was appointed as a United States Magistrate
Judge for the District of Hawai‘i, first in 1999 and was then reappointed in 2007. Before taking
the bench, Judge Kobayashi served as a deputy prosecuting attorney for the City and County of
Honolulu, and spent 17 years in private practice in the law firm of Fujiyama, Duffy & Fujiyama
where she was a trial attorney and a managing partner. She handled a variety of matters while in
private practice, including personal injury, business disputes, labor and employment, medical
and legal malpractice, and products liability. She received her B.A. degree from Wellesley
College (1979) and her J.D. degree from Boston College School of Law (1983). Judge
Kobayashi currently serves on the Ninth Circuit Alternative Dispute Resolution Committee. She
has served on other committees, including the Ninth Circuit Conference Executive Planning
Committee, Magistrate Judges’ Executive Board for the Ninth Circuit, sub-committees for the
Hawai‘i Chapter for the American Judicature Society, and as a Bencher for the American Inns of
Court, Aloha Inn. From 2000-2002, she was an adjunct professor at the William S. Richardson
School of Law and the co-recipient of the Outstanding Adjunct Professor Award in 2002. She is
the recipient of the 2011 Outstanding Judicial Achievement Award from the Hawai‘i Women
Lawyers.



Biography of Hawai‘i Supreme Court Associate Justice Sabrina S. McKenna

Associate Justice Sabrina S. McKenna received her B.A. in Japanese in 1978 from the
University of Hawaii at Manoa, and her J.D. in 1982 from the William S. Richardson School of
Law. Justice McKenna practiced at Goodsill Anderson Quinn & Stifel until 1987, then became
in-house counsel to Otaka, Inc., a Japan-based international business organization, until 1990.
From 1991 to 1993, she was an Assistant Professor at WSRSL. She became a state District
Court judge in late 1993, then a First Circuit Court judge in 1995, where she presided over
criminal, domestic violence, and civil calendars, before serving as Senior Judge of the Family
Court of the First Circuit. She was sworn in as an Associate Justice of the Hawaii Supreme
Court on March 3, 2011.

Justice McKenna is currently on the Board of the AJS-Hawaii Chapter and co-chairs its
Committee on Judicial Administration. She is also on the Executive Board of the Judiciary
History Center and is with the Courts-Media Working Group of the Hawaii Federal and State
Courts. She also previously served on various Supreme Court Committees, including as Chair of
committees on Court Interpreters and Language Access, To Evaluate the Qualifications of Per
Diem Judges in the First Circuit, Certification of Legal Specialists, and Probation Policy, and as
a member of the committees on Children in Family Courts, Civil Pattern Jury Instructions, and
Equality and Access to the Courts. She also worked with the HSBA Committee on
Professionalism to author portions of the original Professionalism Manual for the
Professionalism Course that became mandatory in 2001.
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Rule 2.6

(3) To dispose, subject to review by members of
the Board assigned by the Chairperson, of all matters
involving alleged misconduct by dismissal, private
informal admonition or -the institution.of formal
disciplinary proceedings before g hiearing committee
or officer. BExcept in matters requiring dismissal

-because the complaint is.frivolous on its face or falls
outside the Board's jurisdiction, no disposition shall
be recommended or undertaken by Counsel until the
accused attorney shall. have been afforded the

" opportunity to state his or her position with respect
to the allegations against him or her.

- (4) To file with the suprerne court cert;ﬁcates of
conviction of attorneys for ctimes.

(5) Toprosecute all disciplinary proceedings and’

proceedings to determine incapacity of attorneys

before hearing committees or: officer, the Board and -

the supreme court.
(6) To appear athearings conductcd with respect

to petitions for- reinstitement of suspended: or:

disbarred “aftorneys or attomeys transferred - to
inactive 'status because of disability, to examine
witnesses and to submit evidence, if any, relevant

¢ thereto.

(7) To inform complainants and attorneys
complained against of the status and disposition of
. their respective complaint matters.

(8) To maintaire permanent records of all matters
processed and the disposition thereof.

(9) To assist members of the public i
preparation of requests for investigation.

(10) To perform such other duties and provide
such reports as the Board shall direct.

(Renumbered September I 984; amended October

27, 1989; effective November I, 1989, subject to-

transitional orders; further amendéed February 7,
1992, effective February 7, 1992; further amended
August 17, 1993, effective August 17, 1993; further
~ amended and gffective January 9, 1996.)

2.7, Procedure.

(a) Investigation. All 1nvast1gat10ns whether

upon complaint or otherwise, shall: be conducted
under the supervision of Counsel. Each investigation

shall be confined to thie facts of the grievance and’

matters reasonably related thereto that could be
violations of the Hawai'i Rules of Professional
Conduct or other Rules of the Supreme Court that
regulate the practice of law. Upon mation, an

RSCH--12
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altorney subject to an investigation may -seek .
protective orders in the first instance from the Board
and, if denied, then, within 10 days thereafter from
the supreme court. Upon the conclusion .of an
investigation, Counsel shall recommend dismissal, .
informal admonition of the attorney concerned, the
institution of non-disciplinary proceedings for minor
misconduct, or the institution of formal disciplinary
proceedings before a hearing commiitee or officer.
Counsel's recommendation shall be reviewed by one
of the two members of the Board assigned for that
purpose. If the initial reviewing member of the Board
approves Counsel's recommendation, it shall be
implemented. If the reviewing member of the Board
disapproves Counsel's recommendation, Counsel’
may request further review by the other reviewing
membet of the Board. In the event of such second
review of Counsel's recommendation, the decisionby
the sécond reviewing tmember of the Board shall be
final. The member or members of the Board who
review Counsel's recommendation - shall be
disqualified inany formal disciplinary proceedingsin,
relation to the same alleged misconduct.

(b) Minorx misconduct:

(1) Notwithstanding, the provisions of Rules 2.2
and 2.3, any act or omission by an attorney which,
although violative ‘of the Hawaii Rules of
Professional Conduct, is of a minor nature may be
resolved by way of non—dISmpImary proceedings or
dismissal.

(2) In the absence of unusuval circumstances,
misconduct shall not be regarded as minor if any of
the following conditions exists:

(i) The misconduct involved misappropriation of
a client's funds or property.

(if) The misconduct resultéd in or is likely to
result in actnal prejudiee (loss of money; legal rights,
or valuable property rights) to a client or other
person. -

(iii) . The respondent was publicly discipliried
within the past 3 years.

(iv) The misconduct involved is of the same
nature as misconduct for which the respondent was
diseiplined within the past S years. ..

(v) The misconduct included dishonesty,
misrepresentation, deceit, or fraud on the part of the
respondent. -

(vi) The misconduct constituted the.commission
of a-felony under applicable law.

(Release: 09/10)-
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(3) Subject to the provisions of Ruile 2.7(a),
Counsel shall, in Counsel's sole discretion,
exclusively determine whether.a matter constitutes
minor misconduct. In that event, Counsel may reach
agreement with the respondent to submit the matter
to non-disciplinary proceedings. Such proceedings
may consistoffee arbitration, arbitration, mediation,
lawyer practice assistance, substance abuse recovery
programs, psychological counseling, mentoring, or
any other non-disciplinary proceedings authorized by
the supreme court Counsel shall then refer the

- matter-to-the- ageney or-agencies-anthorized by the-

supreme court to conduct the proceedings.

(4) If the respondent enters into an agreement for
referral to a minor misconduct program established
by the Hawai'{ State Bar and enters into a mentoring
relationship, all records and information maintained
by the mentor relating to the minor misconduct of the
respondent shall be deemed confidential and shall
not be disclosed to the Counsel, the Board, the
supreme court or any other person and shall not be

1

subject to discovery -or subpocna unless such-

confidentiality is- waived in writing by the
respondent; provided, however, that the mentor may
compile and -disclose to Counsel a final report
summarizing the mentoring program and the
completion thereof to the satisfaction of the mentor.
The mentor and the respondent have a privilege to
refuse to disclose information shared or provided
between the mentor and the respondent. The
limitations on disclosure set forth in this section will
not apply to information relating to the respondent’s
failure to cooperate with the mentoring program, or
with a respondent’s unsuccessful completion of a
mentofing program.

{5) If Counsel shalt fail to'reach agreement with
the respondent - to submit the matter of
non-disciplinary - proceedings, Counsel may
undertake or resume disciplinary proceedings.

(6) If the respondent shall fail to comply with the
terms of the agreement, Counsel may undertake or
resume disciplinary proceedings.

(7) If the respondent shall fulfill the terms of the
agreement, Counsel shall dismiss the disciplinary
praceedings.

{(¢) Formal hearing. Formal disciplinary
proceedings shall be instituted by Counsel by filing
with the Board a petition which shall be sufficiently
clear and specific to inform the respondent of the
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alleged misconduct. A copy of-the petition shall be
served upon the respondent in accordance with Rule
2.11(a). Notwithstanding Rule 2.22, if at the time the
petition is served, the respondent is engaged in the

act of the practice of law as a part .of a fiun,

parfnership, corporation or governmental entity or
other group, Counsel shall provide a notice to the
respondent's employer of the fact that formal
disciplinary proceedings have been filed with the
Board: The respondent shall serve his or her answer
upon Counsel and file the criginal with the Board

- within-20 days afterthe service of the petition;unless.. -

such time is extended by the Board Chairperson. In
the event the respondent fails to answer, the charges
shali be deemed admitted; provided, however, that a
respondent who fails to: answer within the time
provided may obtain permission of the Chairperson
to file an answer if such failure to file an answer was
attributable to mistake, inadvertence, surpnse or
excusable neglect. Following the service of the
answer or upon failure to answer, the matter shall,
unless the provisions of (e) below apply, be assigned
by the Chairpersan to a hearing committee or officer.
The hearing committee or officer receiving the
assignment shall serve a notice of hearing upon
Counsel and the respondent, or the respondent's
counsel, stating the date, time, and: place of the
hearing. At every hearing wherein factual issues are
to be resolved, the respondent shall have a full
opportunity to confront and cross-examine such
witnesses presented by Counsel and to present
evidence on his or her own behalf. The hearing
committee or officer shall, in every case, submit a
report containing findings and recommendations,
together with a record of the proceedings, to the’
Board within 30 days after the conclusion of-the
hearing unless such time is extended by the Board
Chairperson for no more than 30 days for good cause
shown. The findings of the bearing committee or
officer shall be supported by clear and convincing -
evidence. The hearing committee or officer shall not
be bound by the formal rules of evidence, but shall
admit only trustworthy evidence. The hearing
comumittee or officer shall notrely upon any evidence
outside the formal record in reaching a decision.

RSCH--13
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(d). Review by Board and Supreme Court.
Upon receipt of a report from ahearing committee or
officer, the Board will not entertain briefs or oral
argument except: (1) within the Board Chairperson’s
discretion upon application of Counsel or the
respondent (submitted within 10 days after service of
the report of the hearing corarmnittee or officer); or (2)
upon a vote of a majority of the Board. If such
application is granted or vote occurs, the Board
Chairperson shall set the dates for submission of
briefs.and for any oral argument before the Board.
After reviewing the report of the hearing committee
or officer, the Board shall promptly either affirm or
modify .the -report of the hearing committee or
officer, remand the matter for further proceedings
before the hearing committee or officer, or dismiss
the petition with the consent of Counsel, provided
that no.such consent shall be required where the
hearing commiitee or officer recommended dismissal
of the petition. In the event the Board determines that
. the proceeding sball be concluded- by informal
admonition or private or public reprimand, such
adrmonition or reprimand ‘shall be imposed in

accordance with procedures established by the-

Board.

Unless the Board dismisses the petition with any .

required consent of Counsel, remands the petition, or
concludes the matter by informal admonition or
private or public reprimand, the Board shall promptly
submit a report containing its findings and
recommendations, together with the entire record, to
the supréme court. After the filing of such report, a
copy thereof shall ‘be served on the parties in
accordance with-Rule 2.11(b). The supreme court
will not entertain briefs or oral argument except: (1)
within' its discretion upon. application of the
respondent or Counsel (submitted within 10 days

after service of the Board's reporf); or (2) upon’

request of the supreme court. If such application is
granted ot request is made, the supreme court shall
set the dates for submission of briefs and for any oral
argument before the supreme court. In its discretion,
the supreme court may in all disciplinary cases issue
and publish written opinions or by per curiam order
adopt and publish the findings and conclusions
_ contained in the written report of the Board.

(e). Elimination or suspension of hearing
proceedings. All proceedings before the hearing
committee or officer shall be eliminated or

RSCH--14
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suspended (1) where the respondent has filed no
answer {and the charges have thus been deemed
admilted) because, after due and diligent effort by
Counsel, the respondent cannot be located for
personal service and does not receive registered or
certified mail at any of his or her addresses last
known to Counsel; or (2) where Counsel and the
respondent at any time subsequent to the filing of a
petition file with the Board a stipulation setting forth
an admission by the respondent of the facts deemed
relevant to a determination of the matter, the
disciplinary violations which serve as grounds for
discipline, and an agreement as to the recommended
form of discipline which should be imposed upon the
respondent based upon the admitted violations. The
entire record in the case shall thereupon be
transmitted directly to the Board for review in
accordance with (c) above. The parties may request
that the record be supplemented by documentary
exhibits. In any event, the Board may accept a
request by the parties that the submission of briefs
and/or oral argument before the Board be waived. In
the case of a stipulation filed by the parties, neither.
the Board nor the supreme court shall be bound to
accept the parties' stipulated factual and legal
agreements or recommended disposition, and the
Board or the supreme court may either decide the
matter based upon. the factual admissions set forth in
the parties’ stipulation or may remand the matter for
further proceedings before a hearing committee as
outlined in (b) above.

(Amended July 29, 1981, effective July 29, 1981;
renumbered September 1984; further amended,
March 7, 1986, effective March 7, 1986; further
amended September 22, 1988, effective September
22, 1988; further umended July 3, 1989, effective
July. 3, 1989; further amended October 27, 1989,
effective November 1, 1989, subject to transitional
orders; further amended January 11, 1991, effective
January 11, 1991; further amended November 8,
1991, effective November 8, 1991, further amended
February 7, 1992, effective February- 7, 1992;
Sfurther amended March 18, 1993, effective March
18, 1993, further amended December 6, 1993
effective January I, 1994, further amended March 8,
1995, effective March 23, 1995; further amended
and effective January 9, 1996; amended effective
March 10, 1998, further amended December [0,
2003, effective January 1, 2004; further amended
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November 23, 2007, effective January 1, 2008;
further amended April 5, 2010, effective July I,
2010))

2.8. Immunity.

Complaints submitted to the Board or Counselor
testimony given with respect thereto or trustee
proceedings conducted pursiant to Rule 2.20 shall be
absolutely privileged and no lawsuit predicated
thereon may be instituted. Members of the Board,
members ofthe hearing committees, hearing officers,
Counseljo.staffi..volunteers, ...
pursuant fo Rule -2.19, frustees and agsistants
appointed pursuant to Rules 220 and 2.5, and
mentors appointed pursuantto Rule 2.7(b)(4) shall be
immune from suit and liability for any conduct in the
cowrse of their official duties.

COMMENT :

The purpose of extending immunity to
mentors appointed pursuant to Rule
2.7(b)(3) is fo enhance the ability to atiract
participants lo parlicipate as mentors in
minor misconduct programs and to provide
to these mentors protections provided to
those serving in other capacities under the
auspices of the Disciplinary Board.
(Renumbered September 1984, amended October

- 27, 1989, effective November 1, 1989, subject to

transitional orders; further amended May 7, 1990,
effective May 7, 1990, further amended August 17,
1993, effective August 17, 1993, further amended
and -effective January 9, 1996, further amended

_effective dugust 1, 1998; further amended April 5,

2010, effective July 1, 2010))

2.9. Refusal of complainant to proceed,
compromise, efc.

Neither unwillingness nor neglect of the
complainant to sign a complaint or to prosecute a
charge, nor settlement, compromise between the
complainant and the attorney or restitution by the
attorney, shall,.in itself, justify abatement of the
processing of any complaint.

(Renumbered September [984.)

(Release: 03/10)
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2.10. . Mattersinvolving related pending civil
or criminal litigation.

Processing of complaints shall not be defem:d or
abated because of substantial similarity -to the
material allegations of pending criminal or civil
litigation, unless authorized by the Board in its
discretion, for good cause shown.

(Renumbered September 1984.)

2.11. Service. _
(2) Service upon the respondent of the petitiof or

-. orderte.show cause inany disciplinary; disability,.or......

trustee proceeding shall be made by personal service
by any person authorized by the Board Chairperson, -
except that in the event the respondent cannot be
found within the state or has departed therefrom,
service shall be made by registered or certified mail -
at the respondent's address shown in his or her
registration statement filed pursuant to Rule 17(d) or
other last known address. Service by mail is
complete on mailing. .

() Service of any other papers or notices
required by these rules may be personal or by mail.
Personal service includes delivery of the copy to an .
attorney or a responsible person at the attomey’s
office. Service by mail at the respondent’s address
shown in his or her registration statement filed
pursuant'to Rule 17(d) or other last known address is
complete on mailing, if mailed by postage prepaid
First Class mail or other class of mail that is at least
as expeditious. .

{(Amended July 29, 1981, effective July 29, 1981 :
renumbered September 1984; further amended July
3,.1989, effective July 3, 1989; further amended
October 27, 1989, effective November I, 1989,
subject to transitional orders; further amended
effective May 7, 1990; further amended February 7,
1992, effective February 7, 1992; further amended
November 23, 2007, effective January 1, 2008;
Surther amended February 12,-2008, effective July 1,
2008) :
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(v) upon approval by the Disciplinary Board,
place any unclaimed files in storage (in the custody
of the Disciplinary Board); or

(vi) take such further action as the supreme court

directs.

(d) Disposition of unclaimed files. Following
discharge of the trustee, the attorney's client files
shall be stored by Counsel for a period of one (1)
year. At any time thereafter, Counsel may publish a
legai notice in a newspaper.of general circulation
announcing that the attomey's-client files. will be

Upon expiration of the thirty (30} day period,
Counsel may destroy any unclaimed files which, in
the exercise of-discretion, Counsel concludes do not
contain original documents of value to the attorney's
clients.

(¢) Upon appointment of a trustee, the attorney
whose files are the subject of the trusteeship may, by
order of the supreme court, be suspended from the
practice of law in this state until the trusteeship is
completed and may be required to pay to the Board
all costs ordered and incurred, together with interest
at the Hawai'i statutory judgment rate.

(Renumbered ~September 1984, amended
effective May 7, 1990, amended effective August |,
1998, further amended June 8, 2001, effective July 1,
2001, further amended November 23, 2007, effective
January I, 2008.)

2.21. Deleted.

2.22. Confidentiality. .

(a} General rule. The files, records and
proceedings of the Board, the hearing committees or
officers, and Counsel, and of mentors partticipating in

-+ minor misconduct.programs pursuant to Rule 2.7(b),

as they may relate to or arise out of any complaintor
charge of unprofessional conduct against or
investigation of an attomey, shall be deemed
confidential and shall not be disclosed except under
the following circumstances:

(1) As between Counsel, the committees or
officers, the Board and the supreme court in the
furtherance of their duties;

(Release: 09/10)
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(2) As between the Board, Counsel and an
attomey admission or disciplinary authority, or
judicial selection or disciplinary authotity, of any
jurisdiction in which the attorney affectedis admitted
to practice or secks to practice;

(3) Upon the request of the attorney affected;

(4) Where permitted by the supreme court;

(5) Where required or permiited by these rules;

(6) Where the investigation is predicated upon a
conviction of the respondent for a crime;

(7) Where 90 days have passed since the service

on a respondent-of-a-Retition.for.discipline,.unless.. - . .

such time is extended by the Board Chairperson for
no more than 45 days for good cause shown;

(B) Where reinstatement proceedings are initiated
pursuant to Rule 2.17(c). :

(b) Upon receipt of trustworthy evidence that an
attorney has committed a ctime and to protect the
interests of the public, the administration of justice,
or the legal profession, the Chairperson ofthe Board
may authorize Counsel to disclose the evidence to
appropriate law enforcement or prosecuting
authorities. Counsel may notdisclose that an attomey
voluntarily sought, received, or accepted treatment
from the Attorneys and Judges Assistance Program .
or the record of such ireatment,

(¢) The Chairgerson of the Board, upon the
receipt of trustworthy evidence, may authorize
Counsel to disclose an attorney's possible substance
abuse, physical or mental illness, or other infirmity to
the Director of the Attormeys and Judges Assistance
Program,

{d) An affidavit resigning in lieu of discipline or
consenting to disbarment submitted pursuant to Rule
2.14 shall be submitted to the hearing committee or
officer, to the Board, and to the supreme court at any”
time that the attorney applies for reinstatement. Such
affidavit shall also be supplied to an attorney
admission or disciplinary authority or judicial
selection authority of any jurisdiction in which the
attorney affected is admitted to practice or seeks to
practice,

(¢) In any case in which the subject matter
becomes public through independent sources or
torough a waiver of confidentiality by the
respondent, the Board may issue statements as it
deems appropriate in order to confirm the pendency
of the investigation, to clarify the procedural aspects
of the disciplinary proceedings, to explain the right
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of the respondent to a fair hearing without
prejudgment, and to state that the respondent denies
the allegations. The statement shall be first submitted
to the redpondentinvolved for his or her comments
and criticisms prior to its release, but the Board in its
discretion may release the statement as originally
prepared.

(£). Bxcept as ordered by the supreme court, or as
otherwise provided by these rules, the files, records
and proceedings filed with the supreme court by the
Board, by Counsel or by a respondent, as well as any
oral argument held before the supreme court in
connection with any disciplinary proceedings, arenot
confidential, except that in Rule 2.19 proceedings, a

final order transferring an attorney to inactive status -
shall be a-matter of public record, but otherwise, the'
record of the proceedings shall not be publicly:

disclosed.

() In addition, the Board shall transmltnotlce of
all public discipline imposed by the supreme cour,
or transfer to inactive status due to disability, to the
National Discipline Data Bank maintained by the
American Bar Association.

(Amended effective July 29, 1981, renumbered

September 1984, amended effective November 23,
1987 further amended November 8 1991, effective
November 8, 1991; further amended February 7,
1992, effective February'7; 1892; further amended
March 18, 1993, effective March 18, 1993; further
amended March 8, 19935, effective March 23, {995;
Jurther amended and effective January 9, [996;
Surther amended October 21, 1999, effective January
1, 2000; further amended September 16, 2002,
effective January 1, 2003; further amended October
6, 2003, effective January I, 2004; further dmended
. November 23, 2007, effective January I, 2008;

Jurther dinended. April 5, 2010, effective July I,
2010.)

2.23.  Interim suspension.

- {a).~ Upon receipt of sifficient evidence
demonstrating that an attorney has comtnitted a
viclation of the Hawai'i Rules of Professional
Conduct and poses a substantial threat of serious
harm to the public, Counsel may:

(i} transmit the evidence to the supreme court;
and '

(i) contemporaneously make a reasonable
attempt to provide the attorney with notice, which
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may include notice by telephone, that a request for
immediate interim suspension has been transmitted
to the supreme court.

(by Upon examination of the evidence
transmitted to thé supreme court by Counsel and of
rebuttal evidence, if any, that the attormey has
transmitted to the supreme court prior fo the supreme
court’s ruling, the supreme court may enter an order
immediately suspending the attorney, pending final
disposition of the disciplinary proceedings predicated
upon the conduct of causing the harm, or may order
such other action as it deems appropriate.

. (c) Onnotice to Counsel, an attorney suspended
pursuant to (b) miay move for dissolution or
modification of the order of suspension, and in that
event, the motion shall be heatd and-determined as
expeditiously as justice requires:

(d) An order imposing an interim suspension on
an attorney under this rule shall not constitute a
suspension of the attorney for the purposes of Rule
2.16 unless the supreme court shall otherwise order.

(ddded July 29, 1981, effective July 29, [981;
renumbered September 1984, amended February 7,
1992, effective February 7, 1992; further amended
November 23, 2007, effective January I, 2008.)

2.24.  Audit of trust accounts.

{a) When audif may he oxdered.

(1) The Chairperson may order an audit of any
trust accounts maintained by an attorney upon:

(i) An attorney’s. failure to file the trust
account verification required by Rule 1.15 of the -
Hawai‘i Rules of Professional Conduct;

(i) The filing of a petition for creditor relief
on behalf of an attorney;

(iii)-The filing of felony charges against an.

attorney; : o

(iv) An allegation an attorney s
incapacitated under Rule 2.19 of these rules, or'a
judicial determination the attcrney is incompetent or
upon involuntary commitment on grounds of
incompetency or disability;

(v} Thefiling of a claim against the attorney
with the Lawvers' Fund for Client Protection;

(vi} Court order; or

(viiJ Counsel’s request for other good and
sufficient reasons.
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Raising the Bar in Fthi¢ s

Disciplinary Counsel’s
Report: 2010 Annual
Statistical Summary .

by Fanet S. Hunt, Chief Disciplinary

Counsel

The Office of Disciplinary Counsel
(“ODC”) presents its 2010 annual sta-
tistical surnmary.

During 2010, 347 new grievances
were received, 89 of which met the cur-
rent docketing standard.

" Of the 89 complaints docketed in
2010, commission of a crime was the
largest complaint area. The next largest
complaint categories were failure to
deposit in trust account, abandonment,
neglect, and incompetence.

Clients are the largest source of
complaints, follewed by ODC and
attorneys.

During 2010, 107 docketed com-
plaints were closed, 37% of which
.resulted in the imposition of public dis-
cipline. In all, three Hawaii lawyers
were publicly chsc;plmcd during the
year, one -was disbarred, and one
resigned in lien of discipline {resolving
39 complaints). In addition, 226
“undocketed” cases were closed under
the new system. | '

ODC additionally handled 11

ongoing trusteeships as well as six rein-

statement proceedings:
The 2010 annual statistical rcport

follows:

ODC STATISTICAL REPORT
FOR 2010

f. GOMPLAINTS DOCKETED BY
SUBJECT CATEGORY '
A. PERFORMANGE

1. ADANdONMIENE ecnereevtscrrareresr e nrensvrissasans 7
2., Abusiveness ... 0
3. Neglect (pham: ca].ls letiers, ctc) e B
4, IOCOMPELEIICE oo mnerastinensmsensrassitosssasmsessins 6
5. Misreprescntations to client oo 2
6. Misrepresentations to others ...euw.emereene 1
7. Improper withdrawal from employment ... 0
8. Improper disclosure of confidential

INfOTMAtioN ceveeseerimeert s rsesmes i b
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9. Conflict of Interest ,eoreieeeenninnineniassiainins 4
10. Fmproper contact with oppesing party ... 2
11, OHRBEL cocmirrecriserrnire st e saseaserangsennessarssbancns 3
32

B. FEES
1. Excessive fEes .ovmniiumsmnnsrimennsesassses i
2. Failure fo return unearned portion .......ee... 2
3 Improper referral fees SO |
4, Fee dispute, no unethical conduct ...ocvvuen-e 0
5. Other .. 2
5

C. FUNDS AND PROPERTY

1. Commingling 2
. 2 Conversion : 4
3. Failure (0 ACCOURL ..ccvimnriirinsinmasssimsrasen 4
4. Failure to deposit in trust acCount v 3
5. Failure to maintain records «-vmeeeeioesreens 0
6. Failure to promptly pay ut ... 4 -
7. Withdrawal of funds in dispute woewemceen 9
8. Improper payment to chient i 1
9. Improper assertion of lien on client’s.
property . . 0
10. Failure to promptly deliver property ......... 1
L. GhEr cvirinirrsnsessomsssmsmssarsseeasisnsasene 0
26
D. SOLICITATION
1. In-Person Solicitation .....ceverevevevuenes evenenn 0
2. Direct Mail Solicitation ...ocimisinmsinsssanns 0
3. Other covmmmeae, R |
) 0
BE. ADVERTISING
L. False, fraudulent, deceptive, or misleading .. 2
2. Specialization ... 0
3. Other........ 0
2
: INTERYERENCE WITH JUSTICE
. Advising violation of laW w..crcscerinsniens 0
. Appeal in bad faith
. Advising witness to hide, suppression of

evidence, bribing witness ...,

4. Aiding unlawful practice of law

5. Disobedicnce of court order .

6. Disrespect of court ..ivrmirmrsmicners

7. Gifks 10 OGRS wovvrveveeeeerier e srsrerecsecess 0

8. Harassment, claim not warranted .....ocouies 0

9, Misrepresenlations £ COUrt i aersrensens 3

10. Threzten criminal prosecution .........couov.. 1

11. Abusc of process (sham or groundless
lawsuits, €8} coovrnereerernenes SO 1

12. Prosecutorial misconduct c.oveiceeervenieee 0

13. Improper contact with tribunal ....cooennes 0

14. Use of perjured testimony or false

evidence ceevecnenn: firrerereneverasanasares e a

G. FRAUD
L. Scheme to defraud .....oooe B 3
" 2. Other -0
3
H. PERSONAL BEHAVIOR AND CRIMES
1. Commission of €rme wmeseecizieencsoss 9.
. 2. Failure to'honor agreement or shpuila.uon 1
3. Offensive languagc (1) T T S 0
4. Extortion or intimidation ........ .0
5. Coercion ta obtain payment/fee .ovrvicnne. 1
6. Abusive collegtion Practices . veseercaces 0
7. Failure to pay bills (court reporters;
expert wifnesses, 866 ciermnes SR 0
8. Other ... _0
11

TOTAL COMPLAINTS DOCKE'I‘ED
IN 2010 ... pirninnniirens

If. COMPLAYNT SOURCES

1. Clients .

2. Attorneys

3. Judges .o s i
4. Court BEPOTLErs ...ussiierssimarisns Q
5. Bar Association ..... 3
6. Office of Disciplinary Counsel ....cvueiieviene 14
7. Aftorndy General .o mceisiiciiesienesieisns 2
8, Other Governmental Agenies ..o wvieenins 3
9. Opposing Party . 3
10, Anonymous ... mrriemsnmsinss 0,
11. Mcmber of the Public . 3
12, OHREL ettt ssares s _9
TOTAL COMPLAINTS...iiieinne st 89

L. NUMBER OF ATTORNEYS
COMPLAINED AGAINST BY NUMBER

OF YEARS IN PRACTICE

Nu'n}bcr of Years Number of
In Practice Attorneys

Less than | - 5 years. i,

6- 10 years .. .

11 - 15 years ....ouunnenen
16 - 20 years ....
21 - 25 years .,
26 - 31+ ycars
Pro Hac Vice Admlttccs

TOTAL 71



"IV, NUMBER OF ATTORNEYS -
COMPLAINED AGAINST BY. NUMEER OF
"GOMPLAINTS PER ATTORNEY

No. of Attorneys with 1 c;:mplaint: 78
No: of Attorneys with 2 complaints: 8
No. of Attorneys with 3 complaints: 1
No. of Atiorneys with 4 complaints: b,
No. of Attorneys with 5+ complaints: —1

TOTAL COMPLAINTS - 83

V. COMPLAINT DISPOSITION

No..of ' No, of Complaints

Attorneys Involved
" Disbarment ) 2
Resignation in
Lieu of Discipline -, . 37
Public Reprimand 1 ) 1
-Infarmal Admonition 11 .18
Dismissed or Dismissed
with Caution 26 52
COMPLAINTS CLOSED IN 2010: 107

.

DOCKETED COMPLAINTS PENDING AS
OF 12/31/10 ...... brvesrrreeeasrrrairen 189

Save the Date: Friday,
June 24, 2011

The 2011 Hawaii Accesy to
Justice Conference will be on Friday,
June 24, 2011, 8:00 -am. to 4:30
p-m., at- the William S. Richardson
School of Law. Please attend to be
part of an exciting, provocative dis-
gussion about seeking justice for the

" underserved,
opporaunities for audience partici-
pation. The, guest speaker will be
Honorable Lora Livingston, 261st |
Judicial District Civil Court, Austin,
Texas. Judge Livingston has beena
frequent speaker at national access
to justice events. She was appointed
by the Texas Supréme Court to the
inaugural board of the Texas Access

including excellent

to Justice Commission, and she cur-
rently serves as the Chair of the
ABA National Commission on
IOLTA.
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Rule 21

(e) Bylaws, Rules and Procedures. The
Comumission may adopt bylaws, rules or operational
procedures as it deems necessary for and consistent
with.Sections (c), (d) and (f) through (j) of this rule.

" (f) Comimittees and Task Forces. -
Commission.may &reate such committees and task
forces, and appoint such committee and task force
metnbers, as it deetns necessary or desirable to
facilitate the work of the Commission. . The
Commiission shail designate a chair of the commiitee
or task force. The-Commission may appoint to the
commiitee or task force persons who are not
members of the Commission. Therole of committees
and task forces shall be advisory, and they shall make
such recommendations to the.Commission as the
members of such cogmmittees and task forces deem

appropriate: Meetings of committees and task forces

shall be at the call of the chair or at the call of at least
20% of the members of the committee or task force.
A quorum consisting of not less than one-third of the
then-appointed and serving members of a committee
or task force shall be necessary at a duly called
‘meeting to adopt a recommendation to. the
Commission, -

(g) . Meetings, - Quorum and Voting. The
Commission shall meet at least quarterly and shall
have additional nieetings at the call of either the chair

or at least seven members upon at least ten days prior
notice. A quorum consisting of not less than one-
third of the members of the Commission then in
office shall be necéssary to transact business and
make decisions at a'meeting of the Commission. On
any votes taken at a meeting of the Commission, the
chair shall vote only in the event of a tie. .

(h) Staff and Funding Support.. It is
anticipated that- staff and fundihg support for the

Commission will be provided by a cémbination: of -
private and public sources of ﬁnanc1al and in-kind

support.

() Recommendations. Any recommendations’

" by the Commission shall be made in the name of the
Commission only, and not in the name of the
individual members or the institutions or entities they
represent.

RSCH--68
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Rule 22.

RULES OF THE SUPREME COURT

(i) Repoxts and Review.

(1) Anwuar Reports. The Commission shall
file with the Supreme Court an annval report
describing it§ activities during the prior - 12-month
period and deliver a ‘copy of the report to the
Executive Director of the HSBA., 2

(2) THREE-YEAR REvIew. Three years after the
Commission holds its first meeting, the Supreme
Coutt shall evalnate the progress made by the
Commission toward the goal- of substantially
increasing access to justice in civil legal matters for
low-income Hawai'i residents.

(Added April 24, 2008, effective May 1, 2008)

MANDATORY CONTINUING
PROFESSIONAL EDUCATION
AND VOLUNTARY CONTINUING
LEGAL EDUCATION.

(a) Mandatory Continuing Professional
Education. Except as otherwise provided herein,
every active member of the Bar shall complete at -
least3 credit hours per year of approved Mandatory, .
Continuing  Professional . Education - (MCPE).
Qualifying professional education topics inchude the
Hawai'i Rules of Professional Conduct, legal ethics
and related topies; law office management, client
trust. account administration, bias awareness and
prevéntion, access to justice, case and client
management, and' malpractice insurance and.
prevention.

(b) Veluntary Continuing Legal Education.
In addition to MCPE, all active members of-the
Bar are encouraged to complete 9 or more credit
hours per year of approved ‘Voluntary Contmumg
Legal Education (VCLE).

. (¢) ~-Carry- Forward: of Credit Hours A
member may carry forward from the -previous
reporting period a maximuni of 3. excess: MCPE
credit hours. To be carriéd forward, the credit hours
must have been earned during the calendar year
immediately preceding the current reporting period. -

(@) Mandatory Certification, Reporting,-and
Record Keepmg Each active Bar member shall
annually:

(1) certify the number of approved MCPRE hours
completed. during the preceding year or camed-.
forward, and -

(Relcase: 09/10)
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-

(2) -report the number of approved VCLE hours

-completed during the preceding year, specifying the

number of such hours, if any, satisfied by section

(e)(4) of this rule. A member shall maintain records
of approved MCPE credit hours and of approved
VCLE credit hours for the 2 most recent reporting
periods, and these records shall be subject to audit by
the IISBA. Any active Bar member who fails to
cooperate with:the HSBA when audited shall be
deemed to be in noncompliance with this rule.

(e) Courses and Activities. - The requirements

- of thisrule-may be-met; subject-to-prior-approval- as ~

set out in sections (f) and (g) of this rle, by:

(1) attending approved courses or activities,
including but not limited to, presentations conducted
in-house or for Inns of Court, bar sections,
professional legal organizations, and the like;

(2)  prepating for and teaching approved
professional education or judicial education courses
or activities. Two hours of preparation time may be
certified -or reported for each hour of time spent
teaching, f.e. 3 hours may be claimed for teaching a
1 hour course;

(3) studying approved audio, video, or other
technology-delivered professional education coutses
or activities; and

(4) with regard to the VCLE standard of this rule,

" up to 3 hours of that standard may be satisfied by

providing pro bono service, as defined in Rule 6.1 of
the Hawai'i Rules of Professional Conduct.

{f) Approved Courses or Activities. Courses
and activities sponsored by the Hawai'i State. Bar
Association (HSBA) or the American Bar
Association, and classified by the HSBA as MCPE or
VCLE, qualify for credit under this rule. )

(2) Approvaland Accreditation Authorization,
" The HSBA. is authorized to approve or disapprove:

-(1) other educational courses and activities for
mandatory or volunfary credit and

(2) applications by an entity for accreditation as._
a,coursc or activity provider. Approved courses and
activities may include, but are not limited to, courses
and activities conducted in-house or sponsored by
Inns of Court, bar sections or other professional legal
organizations. Accreditation shall constitute prior
approval of MCPE and VCLE courses offered by the
provider, subject to amendment, suspension, or
revocation of such accreditation by the HSBA. The
HSBA, shall establish the procedures, minimum

(Release: 09/10)
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standards, and fees for approval of specific courses
and activities or accreditation of providers and for
revocation of such approval or accreditation.

(h) Full-time Judges. Federal judges,
magistrate judges, bankruptcy judges, U.S. Court of
Federal Claims judges and administrative law judges
are exempt from the requirerents of this rule. Full-
time state judges shall participate for atleast 3 hours
each year in a program of judicial education
approved by the Committee on Judicial Education. -
Full-time state judges who are unable to attend, in

- persen;-a program-approved-by-the-Committec-on. -

Tudicial Education or who are excused from that
program shall €omply with this requirement by such
other means as the supreme court approves. Fulil--
time state judges shall report the number ofapproved
judicial education hours attended on the judges’
annual financial disclosure form. _

(i) Inactive members. Inactive members of the
Bar who subsequently elect active status shall
complete and report 3 hours of MCPE within 3
months of electing active status.

(j) Newly licensed membeyrs. Each person
licensed to practice law who elects active stafus in
the year in which he or she is licensed shall not be
required fo cormiply with the requirements of section
(a) of.this rule for that year, provided that nothing
herein shall madify the obligations imposed by Rule
1.14 of these ruies.

. (k) Good Cause.Exemption or Modification. -
An active member may apply to the HSBA for good
cause exemption or modification from the MCPE
requirement. Members seeking .an exemption or
modification shall furnish substantiation to support
their application as requested by the HSBA. Good
cause shall exjst when a member is unable fo comply
with the MCPE requirement because of illuess,
medical disability, or other extraordinary hardship or
extenuating circumstances thatare not willfol and are
beyond the member’s control. e

RSCH--69
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(‘_

() Effective Date; Reporting Period. This rule
is effective January 1, 2010 The initial reporting
period will be the calendar year beginning January 1,

2010, and reports for that year shall be submitted in
accordance with section (d) of this rule.

COMMENT:

Continuing professional and legal
education contributes to lawyer competence
and benefits the public and the legal
profession by assuring thatattorneys remain
current regarding the law, the obligations
and standards of the profession, and the
management of their practices. Voluntary
continuing legal education is valuable to
lawyers and attendance at courses is
encouraged. These new rules are expected
to result in a substantial increase in course
attendance and participation in activities
that earn MCPE and VCLE credit, with
resulting enhancement of lawyer services to
clients.

The state and federal judicial systems
sponsor programs of judicial education for
federal and state judges and, accordingly,
Sull-time state and federal judges are
excluded from the provisions applicable to
active members of the Bar.

Rules 17, 22, and other Rules "of the
Supreme Court of the State of Hawai'i
(RSCH) refer to the Bar, the Haweai'i State
Bar, the Bar Administrator, the Hawai'i
State Bar Association, and the Executive
Director of the Bar. References to the Bar
or the Hawai'i State Bar are to the unified
Bar established by the Hawai'i Supreme
Court upon adoption of RSCH Rule 17.
Historically, the unorganized bar consisted

of all attorneys admitted to the practice of -

law in the State of Hawai‘i, and the Hawai'i

State Bar dssociation was a voluntary

organization. In [989, the supreme court
“unified” the bar by requiring all members
of the bar to be part of “an organization fo
be known as the Hawai'i State Bar.” RSCH
Rule 17 also defined the unified Bar
organizational structure. Thesupreme court
ordered the Committee on Integration of the
Bar to seek nominations for the “initial

RSCH--70
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officers and Beard of Directors of the
Hawai'i State Bar.” See UNIFICATION OF
THE HAWAL'T STATE BAR IMPLEMENTATION
OrpER No. 1. Subsequently, the Hawai'i
State Bar Association amended its rules and
bylaws to conform to RSCH Rule 17 “to
permit [the Association] to become the
administrative body of the unified bar of this
State . . . if this Court should appoint it to
such capacity[.]” See UNIFICATION OF THE
Hawai'1S14TE BAR MPLEMENTATION ORDER
No. 2. The supreme court appointed the
Hawai'i State Bar Association “as the
administrative-entity of the Hawai'i State
Bar, to carry out the purposes and to have
the powers set forth in Rule 17(b) . . . and
other rules of this court, according fo the
terms of said rules.” Id. Implementation
Order Number 2 rescinded Implementation
Order Number 1's search for candidates.

The Hawai'i State Bar Association assumed ..

its role as administrator of the Hawai'i State
Bar. By operation of Implementation Order
Neo. 2, the Hawai'i State Bar dssoctation is
the Bar Administrator. Consequently, the
Executive Divector of the Hawai'i State Bar
Association s the Executive Director
referred to by the rules for as long as the
Hawai'i State Bar Association remains the
Bar Administrator.

(Added July 15, 2009, effective January 1, 2010;

Surther amended April 29, 2010, effective July I,
2010.)

(Release: 09/10)
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Oregon Bar Issues Formal Opinion on Ethics Issues
Arising in Mentoring Relationships and Use of
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Lawyers for the Profession® Alert

Oregon.Formal Opinlon No. 2011-184 (March 201.1)

Brief Summary

In a Formal (Ethlcs) Opinion regarding confidentiality of client
information and conflicts of interest, the Oregon State Bar Board of
Governors clarified certain duties held by lawyers who are in
mentoring relationships with fawyers in different law firms. The
Opinion also offered guidance to lawyers whd participate on email
LISTSERVs and other online venues for discussfon and advice.

Complete Summary

State bars are beginning to formalize and mandate programs
providing new lawyers with mentoring by more experienced members
of the bar. The Oregon State Bar is launching a New Lawyer
Mentorship Program that will be required for all new lawyers who pass
the bar starting in the summer of 2011, Georgla and Utah have
adopted similar programs, and other states appear likely to follow.

The formalization of the mentorship process highlights questiens
regarding what cllent information can be disclosed by the mentee to
the mentor {and vice versa), as well issues pertaining to conflicts of
interest. The same or similar questions arise in the use of LISTSERVS
and other electronic discussion venues, where “consultiig lawyers”
frequently ask other lawyers (consuited lawyers) for advice or tegal
information. .

The Oregon Formal Opinion clarified that the consulting lawyer seeking
advice from the consulted lawyer who is not In the same law firm must
abide by Rule 1.6 and safequard information relating to the
representation of a client and protect against disclosure without the
client’s informed consent. Following the American Bar Association’s
Standing Committee on Ethics and Professional Responsibility Formal
Opinion 98-411, “Ethical Issues in Lawyer-to-Lawyer Consuttation,”
the Oregon Formal Opinion recognizes that *[c]onsultations that are
general in nature and that do not fnvolve disclosure of informatien
relating to the representation of a specific client” and general
hypotheticals (so long as the facts do not implicitly identify the client}
do not implicate Rule i.6.

If there Is & danger of disclosing client identity or otherwise protected
information, then the lawyer should obtain informed consent from the
client, including apprising the client of risks of disclosure including
potential waiver of attarney-clignt privilege, The consulting lawyer also
should avoid consulting with lawyers in law firms that are likely to

http://www.hinshawlaw.com/oregon—bar-issues—fonnal—opinion-on~ethics—issues—arising—in—... 412172011
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represent the adverse party in the given matter, which is a risk
particularly acute in the context of LISTSERVs given the broad range
of potential information recipients.

The Formal Opinlon states that although the consulted lawyer has
certaln defined respensibiiities towards his/her own client, he/she
would not violate any duties to the consulting lawyer’s clients by using

" information received in the course of the mentership, even when later
representing a client adverse to the consulting lawyer’s client. If,
however, the consulting lawyer relies on the consulted lawyer's advice,
and that resuits in detriment to the consulted lawyer’s client, then the
consulted lawyer must disclose to his/her own dient about the
consultation. The Formal Opinfon suggests that the consulted attorney
could insist on running a conflicts search prior to the disc¢ussian or
perhaps even seek an agreement that the consultation would not
create obligations to that client.

Significance of Opinion

This timely opinion Identifies some of the potentiaf ethical risks
inherent in mentoring relationships and online discussion or advice
venues, The most significant risks identified are the potential threat to
protection of client information and the risk of confticts of interest,
either in the moment or arising thereafter. This Opinion provides a
straightforward attempt to sort through some of the issues attendant
upon the respective responsibilities of mentees and mentors as wel] as
those who regularly use LISTSERVs and other online venues for
discussion and advice,

For further information, please contact Ray Pulvers.

This alert has been prepared by Hinshaw & Culbertson LLP to provide
information on recent legal developments of interest to our readers. It
is not intended to provide legal advice for a specific situation or to
create an attorney-client relationship.-

http://'www hinshawlaw.com/oregon-bar-issues-formal-opinion-on-ethics-issues-arising-in-... 4/21/2011



= Eiz’ih;ﬁName':f :

- -Address-

Cedlt Carcl #




IN THE SUPREME COURT OF THE STATE OF HAWAI'I

In the Matter of the Amendment
of the

Rules of the Supreme Court of the State of Hawaii

ORDER AMENDING RULE 17, AND ADOPTING NEW RULE 22,
OF THE RULES OF THE SUPREME COURT OF THE STATE OF HAWAI‘T
(By: Moon, C.J., for the court?)

IT IS HEREBY ORDERED that Rules 17 and 22 of the Rules
of the Supreme Court of the State of Hawai‘'i are, respectively,
amended and adopted, effective January 1, 2010, as follows

(deleted material is bracketed and stricken; new material is

underscored) :
Rule 17. THE HAWAI‘I STATE BAR.
sk osk ok
(d) Member registration, information, assessment, suspension
and status.

(1) MEMBER REGISTRATION. Each member of the Hawai‘i State Bar
shall file an attorney registration statement and provide such information as the
Board of Directors may require. A member shall notify the Hawai‘i State Bar, in
writing, within [thirty€]30[}] days of any change of such required information.
At minimum, the registration statement shall require disclosure of:

(i) professional discipline or convictions in any jurisdiction, provided
that convictions for offenses that are or would be classified under Hawai‘i law as
petty misdemeanors, violations, or infractions need not be disclosed;

(i1) hours of pro bono service for the previous year. Pro bono service
hours for individual members shall be confidential, and the Hawai‘i State Bar

! Considered by: Moon, C.J., Nakayama, Acoba, Duffy, and
Recktenwald, JJ.



shall disclose such information only in aggregate reports of pro bono hours for
the entire membership; [and]

(iii) professional liability insurance, if any; provided that each active
member who certifies the member is a government lawyer or in-house counsel
and does not represent clients outside that capacity is exempt from providing
professional liability insurance information; and

(iv) the number of credit hours of Mandatory Continuing Professional
Education (MCPE) and Voluntary Continuing Legal Education (VCLE)
completed in the previous year, specifying the number of VCLE hours, if any,
satisfied by Rule 22(¢e)(4).

(4) ADMINISTRATIVE SUSPENSION.

(1) Failure to file or pay. Failure to file a properly completed attorney
registration statement or nonpayment of any dues, fees, or charges required by
these rules, after 15 days written notice, shall result in automatic suspension by
the Hawai‘i State Bar, of membership and the right to practice law until
reinstatement. The Board of Directors of the Bar (1) may establish late
processing fees and reinstatement charges and (2) may exempt from the
registration requirements inactive attorneys who do not maintain active licenses
and do not practice law in any other jurisdiction.

(1) Failure to meet MCPE requirements; notice of noncompliance;
subsequent acquisition of hours; contest; suspension. Within 60 days after the
deadline for filing the disclosure required by Rule 17(d)(iv), the Executive
Director of the Bar shall send a certified notice of noncompliance to each
member whose disclosure shows the MCPE requirement has not been met. A
member who receives a certified notice of noncompliance may, within 15 days
after the notice was mailed, submit to the Executive Director of the Bar evidence
the member has acquired the mandated credit hours (which hours may not be
counted for the current year); that the notice of noncompliance was issued
erroneously, or that the member has resigned his or her license to practice law.
A member who fails to prove the member acquired the mandated credit hours or
that the notice of noncompliance was issued erroneously shall be automatically
and immediately suspended by the Bar.

(5) REINSTATEMENT.

(1) After failure to file or pay. Any attorney suspended [under-the
provistonsoft4)above] for failure to file a complete registration statement or
pay dues and fees shall be reinstated by the Hawai‘i State Bar without further
order upon:

([1]a¢) payment to the Bar of all arrears and a late processing and
reinstatement [charge]fee in such amount as shall be determined by the Board of
[d]Directors of the Bar from time to time, and

([11]b) satisfaction of such other requirements as may be imposed by the
Board of Directors of the Bar and/or [this] the supreme court.

(11) After failure to comply with MCPE requirements. An attorney
suspended for failure to comply with MCPE requirements shall be reinstated
upon sufficient proof the member has:




(a) completed 3 hours of MCPE, which hours shall not be counted for
the current year;

(b) paid the reinstatement fee set by the Bar; and

(¢) paid all required fees and dues.

(ii1) Review by supreme court. A member may petition the supreme
court for review of the Executive Director’s determination the member failed to
prove completion of the mandated credit hours or that a notice of noncompliance
was issued erroneously. Such petition shall not stay the effective date of the

suspension.

Rule 22. Mandatory Continuing Professional Education and
Voluntary Continuing Legal Education.

(a) Mandatory Continuing Professional Education. Except as
otherwise provided herein, every active member of the Bar shall complete at
least 3 credit hours per year of approved Mandatory Continuing Professional
Education (MCPE). Qualifying professional education topics include the
Hawai‘i Rules of Professional Conduct, legal ethics and related topics, law office
management, client trust account administration, bias awareness and prevention,
access to justice, case and client management, and malpractice insurance and
prevention.

(b) Voluntary Continuing Legal Education. In addition to MCPE, all
active members of the Bar are encouraged to complete 9 or more credit hours per
year of approved Voluntary Continuing Legal Education (VCLE).

(¢) Carry Forward of Credit Hours. A member may carry forward
from the previous reporting period a maximum of 3 excess MCPE credit hours.
To be carried forward, the credit hours must have been earned during the
calendar year immediately preceding the current reporting period.

(d) Mandatory Certification, Reporting, and Record Keeping. Each
active Bar member shall annually:

(1) certify the number of approved MCPE hours completed during the
preceding year or carried forward, and

(2) report the number of approved VCLE hours completed during the
preceding year, specifying the number of such hours, if any, satisfied by section
(e)(4) of this rule. A member shall maintain records of approved MCPE credit
hours and of approved VCLE credit hours for the 2 most recent reporting
periods, and these records shall be subject to audit.

(e) Courses and Activities. The requirements of this rule may be met,
subject to prior approval as set out in sections (f) and (g) of this rule, by:

(1) attending approved courses or activities, including but not limited to,
presentations conducted in-house or for Inns of Court, bar sections, professional
legal organizations, and the like;

(2) preparing for and teaching approved professional education courses
or activities. Two hours of preparation time may be certified or reported for each



hour of time spent teaching, i.e. 3 hours may be claimed for teaching a 1 hour
course;

(3) studying approved audio, video, or other technology-delivered
professional education courses or activities; and

(4) with regard to the VCLE standard of this rule, up to 3 hours of that
standard may be satisfied by providing pro bono service, as defined in Rule 6.1
of the Hawai‘i Rules of Professional Conduct.

(f) Approved Courses or Activities. Courses and activities sponsored
by the Hawai‘i State Bar Association (HSBA) or the American Bar Association,
and classified by the HSBA as MCPE or VCLE, qualify for credit under this
rule.

(g) Approval and Accreditation Authorization. The HSBA is
authorized to approve or disapprove:

(1) other educational courses and activities for mandatory or voluntary
credit and

(2) applications by an entity for accreditation as a course or activity
provider. Approved courses and activities may include, but are not limited to,
courses and activities conducted in-house or sponsored by Inns of Court, bar
sections or other professional legal organizations. Accreditation shall constitute
prior approval of MCPE and VCLE courses offered by the provider, subject to
amendment, suspension, or revocation of such accreditation by the HSBA. The
HSBA shall establish the procedures, minimum standards, and fees for approval
of specific courses and activities or accreditation of providers and for revocation
of such approval or accreditation.

(h) Full-time Judges. Federal judges are exempt from the requirements
of this rule. Full-time state judges shall participate for at least 3 hours each year
in a program of judicial education approved by the Committee on Judicial
Education. Full-time state judges who are unable to attend, in person, a program
approved by the Committee on Judicial Education or who are excused from that
program shall comply with this requirement by such other means as the supreme
court approves. Full-time state judges shall report the number of approved
judicial education hours attended on the judges’ annual financial disclosure
form.

(i) Inactive members. Inactive members of the Bar who subsequently
elect active status shall complete and report 3 hours of MCPE within 3 months
of electing active status.

(j) Newly licensed members. Each person licensed to practice law
who elects active status in the year in which he or she is licensed shall not be
required to comply with the requirements of section (a) of this rule for that year,
provided that nothing herein shall modify the obligations imposed by Rule 1.14
of these rules.

(k) Effective Date; Reporting Period. This rule is effective January 1,
2010. The initial reporting period will be the calendar year beginning January 1,
2010, and reports for that year shall be submitted in accordance with section (d)
of this rule.

COMMENT:



Continuing professional and legal education contributes
to lawyer competence and benefits the public and the legal
profession by assuring that attorneys remain current regarding
the law, the obligations and standards of the profession, and the
management of their practices. Voluntary continuing legal
education is valuable to lawyers and attendance at courses is
encouraged. These new rules are expected to result in a
substantial increase in course attendance and participation in
activities that earn MCPE and VCLE credit, with resulting
enhancement of lawyer services to clients.

The state and federal judicial systems sponsor programs
of judicial education for federal and state judges and,
accordingly, full-time state and federal judges are excluded
from the provisions applicable to active members of the Bar.

Rules 17, 22, and other Rules of the Supreme Court of
the State of Hawai'i (RSCH) refer to the Bar, the Hawai'i State
Bar, the Bar Administrator, the Hawai'‘i State Bar Association,
and the Executive Director of the Bar. References to the Bar or
the Hawai'i State Bar are to the unified Bar established by the
Hawai'i Supreme Court upon adoption of RSCH Rule 17.
Historically, the unorganized bar consisted of all attorneys
admitted to the practice of law in the State of Hawai'i, and the
Hawai'i State Bar Association was a voluntary organization. In
1989, the supreme court “‘unified” the bar by requiring all
members of the bar to be part of “an organization to be known
as the Hawai'i State Bar.” RSCH Rule 17 also defined the
unified Bar organizational structure. The supreme court
ordered the Committee on Integration of the Bar to seek
nominations for the “initial officers and Board of Directors of
the Hawai'i State Bar.” See UNIFICATION OF THE HAWAI'I STATE
BAR IMPLEMENTATION ORDER No. 1. Subsequently, the Hawai'i
State Bar Association amended its rules and bylaws to conform
to RSCH Rule 17 “to permit [the Association] to become the
administrative body of the unified bar of this State . . . if this
Court should appoint it to such capacity[.] " See UNIFICATION
OF THE HawAI'I STATE BAR IMPLEMENTATION ORDER No. 2. The
supreme court appointed the Hawai'i State Bar Association “as
the administrative entity of the Hawai'i State Bar, to carry out
the purposes and to have the powers set forth in Rule 17(b) . . .
and other rules of this court, according to the terms of said
rules.” Id. Implementation Order Number 2 rescinded
Implementation Order Number 1’s search for candidates. The
Hawai'i State Bar Association assumed its role as administrator
of the Hawai'i State Bar. By operation of Implementation Order
No. 2, the Hawai'i State Bar Association is the Bar
Administrator. Consequently, the Executive Director of the
Hawai'i State Bar Association is the Executive Director referred



to by the rules for as long as the Hawai'i State Bar Association
remains the Bar Administrator.

IT IS FURTHER ORDERED that Comments and Commentary are
provided for interpretive assistance and are not binding on the
courts.

DATED: Honolulu, Hawai‘i, July 15, 20009.

FOR THE COURT:

Chief Justice



	1  - Title Page
	2  - COP Sixth Report 6-7-11
	3  - Appendix A
	4  - Appendix B
	5  - Appendix C_10-15-10 Minutes
	6  - Appendix C_10-15-10 Agenda
	7  - Appendix C_10-15-10 Mtg Handouts
	8_A_final
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	3  - Appendix B.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	4  - Appendix C_10-2-09 Minutes.pdf
	Page 1
	Page 2
	Page 3
	Page 4

	5  - Appendix C_10-2-09 Agenda.pdf
	Page 1

	7  - Appendix C_7-15-09_RSCH_17&22_Order.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	9  - Appendix C_3-19-10 Minutes.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5

	10 - Appendix C_3-19-10 Agenda.pdf
	Page 1

	12 - Appendix C_Biography.pdf
	Page 1

	13 - Appendix C_COP.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	15 - Appendix C_Ltr_10-8-09.pdf
	Page 1
	Page 2

	16 - Appendix D_7-15-09_RSCH_17&22_Order.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	17 - Appendix D_4-29-10_RSCH_22_Order.pdf
	Page 1
	Page 2

	19 - Appendix F_4-15-10_RSCH_2.7 2.8 2.22 _Order.pdf
	Page 1
	Page 2
	Page 3

	1B  - COP Fifth Report 6-4-10.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	1A  - Title Page.pdf
	Page 1


	9  - Appendix C_10-15-10 Mtg Handouts
	10
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	3  - Appendix B.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	4  - Appendix C_10-2-09 Minutes.pdf
	Page 1
	Page 2
	Page 3
	Page 4

	5  - Appendix C_10-2-09 Agenda.pdf
	Page 1

	7  - Appendix C_7-15-09_RSCH_17&22_Order.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	9  - Appendix C_3-19-10 Minutes.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5

	10 - Appendix C_3-19-10 Agenda.pdf
	Page 1

	12 - Appendix C_Biography.pdf
	Page 1

	13 - Appendix C_COP.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	15 - Appendix C_Ltr_10-8-09.pdf
	Page 1
	Page 2

	16 - Appendix D_7-15-09_RSCH_17&22_Order.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	17 - Appendix D_4-29-10_RSCH_22_Order.pdf
	Page 1
	Page 2

	19 - Appendix F_4-15-10_RSCH_2.7 2.8 2.22 _Order.pdf
	Page 1
	Page 2
	Page 3

	1B  - COP Fifth Report 6-4-10.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	1A  - Title Page.pdf
	Page 1


	11 - Appendix C_10-15-10 Mtg Handouts
	12 - Appendix C_10-15-10 Mtg Handouts
	13 - Appendix C_4-29-11 Minutes
	14 - Appendix C_ 4-29-11 Agenda
	15 - Appendix C_4-29-11 Mtg Handout_3-14-11_OrderOfAppt
	Page 1
	Page 2

	16 - Appendix C_4-29-11 Mtg Handout_Bio-Judge L Kobayashi
	17 - Appendix C_4-29-11 Mtg Handout_Bio-Associate Justice S McKenna
	18 - Appendix C_4-29-11 Mtg Handouts
	19
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	3  - Appendix B.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	4  - Appendix C_10-2-09 Minutes.pdf
	Page 1
	Page 2
	Page 3
	Page 4

	5  - Appendix C_10-2-09 Agenda.pdf
	Page 1

	7  - Appendix C_7-15-09_RSCH_17&22_Order.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	9  - Appendix C_3-19-10 Minutes.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5

	10 - Appendix C_3-19-10 Agenda.pdf
	Page 1

	12 - Appendix C_Biography.pdf
	Page 1

	13 - Appendix C_COP.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	15 - Appendix C_Ltr_10-8-09.pdf
	Page 1
	Page 2

	16 - Appendix D_7-15-09_RSCH_17&22_Order.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	17 - Appendix D_4-29-10_RSCH_22_Order.pdf
	Page 1
	Page 2

	19 - Appendix F_4-15-10_RSCH_2.7 2.8 2.22 _Order.pdf
	Page 1
	Page 2
	Page 3

	1B  - COP Fifth Report 6-4-10.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	1A  - Title Page.pdf
	Page 1





