By Ryan Au and Elizabeth Kent

Two groups of lawyers recently came
together, one group to interview the other
about Alternative Dispute Resolution
(ADR) in Hawaii. This article attempts to
capture some of the wealth of informa-
ton and wisdom from these interviews.

The Effect
of ADR on

The

viewees, whose

inter-

extensive experi-
ence in litigation

and ADR can be
inferred  from
their low bar
numbers (mostly
three  digits),
were:  Bernie
Bays, Associate
Justice  James
Dufty, Chief
Justice Ronald
Moon, Patricia
Park, James
Paul, Thomas
Stirling, Judge

Michael Town, and Retired Judge Betty
Vitousek. The interviewers were attor-
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8,000 or higher: Ming Chi, Liann
Ebesugawa, Jill Hasegawa, Mihoko lto,
and William Tanaka.

During the interview process, a num-
ber of similar themes emerged from the

participants' observations.

Chief Justice Moon observed: "Over
the last 25 years, our justice system has

Above: (Left to Right) Jill Hasegawa, Justice Ja

neys with bar numbers of

mes Duffy, Ryan Au

changed significantly in a number of

ways--one of which was the introduction

of ADR at the district, family, circuit, and

appellate courts . . . Our over-crowded
court dockets and nearly unmanageable
backlog of 20 or 25 years ago would
probably still exist if not for the incorpo-
ration of ADR within our judicial and
legal system as a whole."

Fully supportive of ADR, Chief
Justice Moon cautioned that it should

not be a wholesale substitute for the tra-
ditional system and should be consid-
ered a means to complement it.
"Maintaining a workable balance is the
key to administering our judicial sys-
tem in a fair, effective, and efficient man-
ner," he said.

There is little doubt that ADR use
has transformed the way that courts and
trial lawyers deal with disputes. Paul
recounted how unusual mediation was
twenty-five years ago and that the norm
then was to go to trial without any prior
ADR process, other than a settlement
conference with the judge. Today, by
contrast, it is almost impossible to go to a
civil trial in federal or state court without
first going through an ADR process.
Most often, that process is mediation.


BeckyS
Rectangle

BeckyS
Rectangle


Stirling related that mediation "took
off' in divorce cases, especially in the last
ten years. Initially skeptical and luke-
warm about mediation, he now finds that
mediation is a much better way to resolve
cases. Stirling said, "I keep score and at
least ninety percent of my cases that go to
mediation are successful. But not always.
Some cases, for whatever reason or com-
bination of reasons, need to be tried.
Now it is rare that I have more than one

or two trials a year."

ns of ADR

With the introduction of ADR pro-
grams at every level of the court system,
more attorneys are exposed to ADR.
Over the years, their opinions and atti-
tudes about ADR have changed. Chief
Justice Moon noted that the Rules of
Court promoting the philosophy and use
of ADR probably contributed to the
changed attitudes and opinions.

When ADR was first introduced into
the legal system, many lawyers viewed a
suggestion of mediation as an indication
of weakness in a party's case. James Paul
said, "I don't think that is the case today.
Now lawyers are expected to explore
mediation." In fact, Patricia Park noted
that more often mediation is accepted by
attorneys as the first choice for resolving
disputes, with litigation as the second

choice.

Ounership of the Sohdion: Judge
Town noted an increase in community
satisfaction with dispute resolution and
trust in people's ability to resolve disputes
on their own. "Mediation reduces the
amount of liigation and increases the sat-
isfaction of  dispute  resolution.
Compared with litigation, the 'shelf Life'
of a mediated agreement is much longer
when the parties agree upon terms rather
than having terms imposed upon them.
And there's no appeal.” Park and Paul
agree that the parties' ability to declare an
impasse and walk away from the media-
tion is itself another incentive.

Use of Téme: Paul discussed time
constraints: "It's rare,” he said, "that a
judge would be able to spend six to twelve
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hours intensely trying to help settle a case.
A mediator will reserve at least a full day
to focus on that case. Theoretically, there
is no difference between a good judge and
a good mediator, but a judge obviously
has constraints on the amount of time
available." Paul also pointed out that
even in cases that do not settle in media-
tion, something is generally accom-
plished. He described a case in the first
circuit in which a judge did an exception-
al job of facilitating a settlement that had
been "unsuccessfully" mediated for many
days by a very experienced mediator
Although no settlement was reached in
the mediation, the judge was able to settle
the case quickly because of the many
ideas that "flowed" during the mediation
sessions.

Cost Control: Park related that par-
ties are better able to control fees and
costs in mediation. She further observed
that Rule 408 of the Hawaii Rules of
Evidence also protects the partes and
that if they are acting in good faith, they
can exchange information to help resolve
the claims. Bays stated, "Mediation can
be incredibly inexpensive and can save
resources. The earlier the parties can
engage in mediation, the better."

Unbiased Ideas: Stirling sees media-
tion as far preferable to trial as a way of
resolving many disputes. He stated, "One
of the benefits of mediation is that the
mediator can float proposals or potential
solutions in a way that has the greatest
possibility of being favorably considered
by the other side." The problem with
direct negotiations is that one side is auto-
matically predisposed to dislike a solution
simply because the proposal came from
the other side, whereas if the proposal

appears to have come from the independ-
ent mediator, it may be more likely to be
considered.

Reasonably Certam Outcome:
Judge Vitousek said "of course mediation
is better than a court order because the
parties own it. One reason that media-
tion is so successful is because the out-
come in court is never certain. You can
be fully convinced of the rightness of
your position, but you can't guarantee it.
So I think that the security and the satis-
faction of mediation is a tremendous plus.
You are responsible for your clients and
are ethically bound to do what is right for
them. Itis very hard to see how it is more
right to take them to court rather than to
mediate.”

Holistic Approach: Justice Duffy
noted, "The beauty of ADR, and media-
tion in particular, is that it addresses
humanistic needs as well as legal rights
and remedies. A lawyer in an ADR pro-
ceeding can be flexible and creative in
finding a resoluton that is satisfactory to
the parties, as you are not limited to spe-
cific legal remedies."

The most effective mediation model
is one in which the parties feel free to be
candid. All those interviewed agreed that
choosing a skilled and experienced medi-
ator is critical. According to Paul, parties
are more likely to be candid when they
are satisfied that the information shared
during the mediation will not be used
against them if the case does not setle.

Stirling observed that one of the ben-
efits to mediation is that the mediator can
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"lance the boil" by identifying non-legal
parts of a dispute that a judge could not
consider and that may be irrelevant to the
law or the facts. He further noted, "It
might have been some verbal or emotion-
al slight that, real or imagined, happened
ten years ago. Until that can be identified
and dealt with, it will prevent the parties
from settling the case."

Paul and Strling also note how
important it is for the lawyers to be well
prepared. Although mediation is less for-
mal than litigation, it is as important to
prepare for mediation as it is for trial,
including preparing the client for the
mediation process.

"So much depends on the attorney,”
Judge Vitousek said. "If the attorney
believes in mediation, he or she will pre-
pare the client. If you have an attorney
who is doubtful or has some other agenda
then it won't work. It's like we used to say
in court, 'if you had two good attorneys,
you didn't care how bad the case was

n

because it was manageable.

Bays believes that the value of medi-
ation has deteriorated over time.
Although at first it was effective in resolv-
ing cases because it was quick and cheap,
the broader range of participants (who
may be less determined to settle) and the
varied range of skills that mediators bring
has resulted in a less effective mediation
process. He notes that, "...it may take
twice as long as trial and cost twice as
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much to get a result [and] the benefit of
ADR really depends on the people con-
ducting it and the receptiveness of the
participants.”

Paul reports that mediation could be
more costly than many people expect.
"Some are surprised to learn that some
mediators can charge $10,000 - $15,000
a day. But when you have millions of dol-
lars at stake, experienced and skilled
mediators earn these fees when they facil-
itate the settlement of such large disputes
that could otherwise cost hundreds of
thousands of dollars to resolve through
trial {with its] uncertain outcome."

Park notes the cost of arbitration can
be high, especially when multi-panel arbi-
trators are used and when substantial
deposits have to be made before the first
prehearing conference. She says, "The
upfront deposits sometimes have the salu-
tary effect of encouraging settlement;
these also may be offset by avoiding
'scorched earth discovery' because an
experienced arbitrator has greater control
over the scope and manner of discovery."

Stirling agrees: "Not every case
needs to be mediated. It is still quite pos-
sible to resolve cases directly between
counsel. Mediation is not cheap, at least
in my experience, and it is not something
that you leap into lightly. There should be
an assessment that we really need to get
this case into mediation." He tells his
clients "that there is no guarantee of suc-
cess ... but the rates of resolution through
mediation are high."

Judge  Vitousek  points  out:
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"Everything has pitfalls. If you have very
unequal clients in their positions, eco-
nomically and physically, then there prob-
ably are occasions when the safest thing to
do is to go to court, but you have to be
very sure that it is so. Your job is to pro-
tect your client.”

s
&

ation Appropriate

Most of the interviewees do not favor
mandatory mediation and note that
mediation is voluntary by its very nature.
For example, Strling feels that "mandato-
ry mediation is inherently limiting.
Anybody who goes to mediation not
wanting to be there stands a good chance
of sabotaging the whole procedure. It is
just wasting everybody's time." Chief
Justice Moon says, "Not all cases are suit-
ed for ADR. Mandating ADR in every
case could end up costing litigants more
time and money."

Justice Duffy summarizes,
"Personally, I do not favor mandatory
mediation. As a mediator, 1 preferred
handling cases where the parties came as
willing participants.” Additionally he out-
lined two instances when ADR may not
be appropriate. They are "(1) when seek-
ing to enforce a constitutional right, and
(2) in precedent-type cases (for example,
in a products liability situation where a
party might not want to set a precedent
for paying out)."

Generally, parties want to have a suc-
cessful mediation with workable solutions.
This is evident in the efforts parties make
to select a mediator. The parties believe
that the mediator, a person whom they
can trust, can assist them in resolving the
case after their side of the story has been
heard. The parties want their dispute
resolved and an effective mediator can
propose creative resolutions that may not
be available if the parties go to court or
arbitration.

There are certain attributes that par-
ties look for when they propose and select
a mediator.  Specifically, parties want
mediators who are well prepared, effec-
tive, compassionate, creative in proposing
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alternatives to resolve disputes, and some-
one all of the parties trust.

Chief  Justice -Moon believes that
effective -mediators .are "good  listeners,
compassionate; and are creative and
innovative thinkers. . Judge Vitousek
added: that effective mediators are those
who have a:deep desire to help - their
clients and can establish a rapport with
the clients to build trust. Judge Town sug-
gests that a capable mediator should "stay
in the moment, be open to other peoples'
truths; not get positional (take sides), have
“heart for everyone, and have a teachable
spirit.”

Park agrees that an effective media-
tor has the ability to listen closely; and
understands -both what is being said and
not said. - Paul also believes that an effec-
tive mediator is someone that each party
respects and who can understand the par-
ties' real interestsin a way that the parties
themselves may not fully understand.

Although expected, impasses are dif-
ficult to overcome and can result in.the
termination of mediation. . To increase
the parties' willingness to continue, many
of the interviewees indicated that a break
m a mediation session frequently. helps.
According to Justice Duffy, "There are
many waysto resolve an impasse during a
mediation session. . One way is to suggest
a break in the mediation; and to-ask the
parties to come back after they have had
a chance to further evaluate their position
based upon what they learned in the first
session of the mediation." Another ‘way
to address an impasse might simply be to
get the lawyers out of the room and let
the parties talk.

Overall, -the interviewees  look for
arbitrators. who are ‘fair- and impartial,
competent, good listeners, well prepared,
have comrmon sense, keep an open mind,
and -are able to apply the legal ‘rules.

Justice Duffy believes that competence is
an important quality because "the parties
are .placing their ‘fate in the hands of
another person, and have limited rights to
appeal from an arbitration decision."

Paul agrees that parties do-not want
an arbitrator who will reachi a-firm con-
clusion too soon. 'Instead, they want the
arbitrator to keep an open mind. - An
effective arbitrator should be firm to con-
trol the proceedings, make them efficient,
and do it in a fair way. Bays agrees that

an effective arbitrator can streamline the
time it takes for the proceeding, without
sacrificing the integrity of the proceeding,
and can listen to the evidence and apply
the legal rules in a fair way. ‘

=

There is general agreement that new
lawyers may have difficulty being accept-
ed as arbitrators and mediators. - As Bays
notes "One very important aspect. of
being a mediator is gaining the respect of
the parties; and it'may be hard to do that
without being experienced and having a
reputation."” A few interviewees note the
appropriate amount of legal practice for
lawyers is at least ten, and preferably
twenty, years. Other advice:

+Sit in- on-an- arbitration -or mediation.
When I served as an arbitrator, an-attor-
ney brought a summer.law clerk to the
arbitration.. No one objected. That was
a great experience; there is nothing hike
siting-in -and watching the ADR process
first hand. . Of: course, there are terrific
seminars available-as well. --(James Paul)

*Find.one or more: attorneys who can be
mentors to you: You can't-do it alone. - -1
was . fortunate  to. have many. -excellent
attorneys who helped me along the way
and 11 be ever grateful to them; especial-
ly -the partners--at. Ashford & Wriston.
(Thomas Stirling)

«New lawyers provide a great service to
their clients when they provide a realistic
and candid assessment of their case. If
you:can paint a picture for them-of the lit-
igation - experience, including - trial and
appeal; the costs involved, financially and
emotionally; and the chances of recovery,
your: clients “may - be more: ‘willing to
actively participate in°mediation. (Chief
Justice Ronald Moon)

*The one piece of advice I would give to
young lawyers s to check very carefully
on: selecting mediators or - arbitrators
before you use them. - Talk to people who
have used the mediator or arbitrator, and
find out what their success rates are. The
effectiveness of ADR:in most-cases will
largely depend on the selection of a medi-
ator or arbitrator. (Bernie Bays)
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The attorneys mentioned in this arti-
cle (i.e., those with three digit bar num-
bers) attended law school at a time when
classes in negotiation, mediation, or arbi-
tration were rare, if available at all
Conversely, almost all the interviewers
(i.e., those with bar numbers beyond
8,000) started their legal practice already
equipped with a solid ADR foundation.
(The Richardson School of Law, for
instance, was a pioneer in offering ADR
classes.)

Thus, it is highly likely that the inter-
viewers and the interviewees in this article
have different mindsets and experiences
in dealing with ADR. Although this arti-
cle focuses on the experiences of our
"elders," it would undoubtedly be inter-
esting to learn about the experiences and
wisdom of our younger attorneys. These
attorneys have had the luxury of not hav-
ing to break through expectations that
"disputes are resolved through litigation"
because ADR processes were likely
stressed both in their education and early
in their careers. Itis also possible that the
newer attorneys benefit from clients who
do not have pre-conceived ideas of the
need for litigation, given recent efforts
made to educate the public about the
advantages of ADR.

Perhaps next year's ADR article for
the Hawaii Bar Journal will showcase the
wisdom and experience of our newest
attorneys, as they learn to resolve issues
with the benefit of ADR as a focus in
their educational backgrounds. Clearly
we can learn from both those with years
of experience in the field, and also from
those who have "grown up" knowing that
ADR is a crucial component to an effi-
cient and effective legal system.

Ryan Au is a 1997 graduate of the
Uniersity of  California-—-Hastings
College of the Law and is a solo practi-
tioner who 1is a strong supporter of
Alternative Dispute Resolution.

Elizabeth Kent is the Director of the
Hawaii Judiciary’s Cenier for Alternatiwe
Dispute Resolution.
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